CASES AT LAW, 


ARGUED AND DETERMINED IN 


THE SUPREME COURT 


NORTH CAROLINA, 


AT RALEIGH. 


DECEMBER TERM, 1864. 


ROBERT H. SMITH v. JOHN N. PRIOR. 
(2 Winst. 19. ) 
A man who has been enrolled, becomes thereby a soldier in the army of 


the Confederate States, and his appointment afterwards to an office 
under the State government, does not entitle him to exemption. 


The Governor's certificate has no effect in such a case, for the person is 
not aa officer, his appointment being void. 


(Gatlin v. Walton, 1 Winst. 333 ; Upehurch v. Scott, 2 Winst. 137, cited 
and approved.) 


This was a writ of certiorari at the suit of Lieutenant 
John N. Prior, Enrolling officer of the 8th Congressional 
district, directed to Chief Justice Pearson, for the purpose of 
reviewing a judgment given by him in a writ of habeas cor- 
pus sued by Robert H. Smith against John N. Prior. 

Besides the facts stated in the opinion of the Court, it ap- 
peared, by the return of the Chief Justice, that in February, 
1864, a writ of habeas corpus was issued at the suit of Robert 
H. Smith against Lieutenant Prior, returnable before the 
Chief Justice, and that on the trial of it by him, he ad- 
judged that Smith was unlawfully held in custody, and he 
ordered that Smith should be discharged ; *and at the same 
time, this discharge was made subject to the decision of the 
Supreme Court in the case of Walton, and the appointment 
of Smith to be a watchman of the town of Salisbury, was 
made after the decision of the Supreme Court in Walton's 
ease, 1 Winst. 333. 
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Smith v. Prior.—2 w. 
Boyden for the petitioner. 
Bragg for Lieut. Prior. 


Manty, J. The facts of this case are, that after the act 
of the 5th of January, declaring persons who had furnished 
substitutes no longer exempt, the petitioner was enrolled and 
ordered into camp. 

But, as there was then pending a ease in this Court, in 
which the constitutionality of the act of the 5th of January 
was to be tested, it was agreed that further proceedings in 
the petitioner’s case might be suspended until the decision 
of the Court was known. Inthe meantime the petitioner 
was released on furlough. Afterwards, and while on fur- 
lough, petitioner received the appointment of watchman for 
the town of Salisbury. Ilaving been again brought into 
camp, after the decision in Gatlin v. Walton, 1 Winst., 333, 
he sued out this writ, which was heard and decided at Cham- 
bers, and is brought here by certiorari, at the instance of the 
general government. 

Upon this state of facts, we are of opinion the petitioner 
is not entitled to exemption by reason of his appointment 
as watchman of the town of Salisbury. Ilis enrollment, 
prior to such appointment, put him in military service, 
and he could not be elected out of it into a city watch. It 
is not necessary that one should be in the field, as we 
conceive, to constitute him a soldier. If he has been en- 
rolled by legal authority, and put on furlough, his state 
*is as firmly fixed as if he were in the trenches, confronting 
the enemy. , 

We have had occasion to explain more fully the rights of 
the respective governments of the State, and of the Confed- 
erate States, in matters of this sort, in the case of Upchurch 
v. Scott, 2 Winst., 137, decided at this term, to which refer- 
ence may be had, 

We can conceive of no greater reason why the State should 
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have the power to take away from the Confederate States, 
persons appointed to places of duty, than the reverse of the 
proposition. Neither, in our opinion, is necessary, and 
neither is constitutional. Still less can it be supposed, that 
a soldier can be taken out of the army by the State, and 
appointed to office; especially, when we consider the para- 
mount powers and duties of the general government, in re- 
spect to war. The exemption certified, does not seem to be 
material, according to the view we take of the case. Ex- 
emptions are granted by the act of Congress to specified 
officers of the State government, and to such other officers as 
the Governor shall certify to be necessary. But Smith is 
not an officer, and therefore, not in the class which the Gov- 
ernor’s certificate could avail. Being a soldier of the Con- 
federate States, as we think he was, by the acts of enrol- 
ment and furlough, he could not divest himself of the 
character, except by the will of these States. 

There is error, therefore, in the judgment-at Chambers, 
discharging the petitioner, and he is hereby declared subject 
to perform military service to the Confederate States, and is 
therefore recommitted to the officer, John H. Prior, or to 
such other officer as may be in charge of the matter. 


Nore.— Vide matter of Sowers, 1 Winst. 459; Bridgman vy. Mallett, 
2 Winst, 112, overruling matter of Russell, 1 Winst. 463. 


*T. S. WOOD vs. JOHN A, BRADSHAW. 


(2 Winst. 22.) 


A bonded exempt is in the service of the Confederate States, by force of 
a constitutional act of Congress, 17th February, 1864, 10th sec., 4th 


clause, Ist, 2d and 3d paragraphs. 
[+22] 
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And, therefore, he is not liable to service in the Home Guard, under 
State laws. 
(Gatlin vy. Walton, 1 Winst. 333; Johnson vy. Mallett, 2 Winst. 13. cited 


and approved.) 
(MANLY, J., dissenting.) 


This was a writ of certiorari, at the suit.of Thomas S. 
Wood, to review the judgment of Hearn, J., in a writ of 
habeas corpus, sued out by him for the purpose of being re- 
leased from the custody of the defendant, an ofticer of the 
Home Guard. Judge Heath ordered the petitioner to be 
remanded into the custody of the officer. 

All the facts are stated in the opinions of the Judges. 


Boyden for the petitioner. 
No counsel for Bradshaw in this Court. 


*BaTT.Le, J. The question in this case is, whether the 
petitioner, who is, what is commonly called a bonded ex- 
empt, under the Ist, 2d and 3d paragraphs of the 4th clause 
of the 10th section of the act of Congress, passed in Feb- 
ruary, 1864, can be made to perform military service in the 
Home Guards, by force of the acts of our Legislature cre- 
ating that organization. The solution of this question, de- 
pends upon the preliminary inquiries, first, whether the 
petitioner was, by virtue of the act of Congress, in the ser- 
vice of, and performing duty for, the Confederate govern- 
ment, at the time when he was arrested by the defendant 
for service in the Home Guard; and, secondly, whether 
‘Congress had power under the Constitution, to conscribe 
the petitioner for any other than services of a military 
kind. 

Upon the first inquiry, I think there can not be a reas- 
onable doubt. A critical examination of the 2d and 3d 
paragraphs of the clause and section of the acts of Con- 


gress, to which I have referred, will show that the per- 
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*sonal attention of the bonded exempt is required in the 
management of the farm, to enable him to furnish the gov- 
ernment with the amount of provisions required of him. 
At is inadmissible to suppose that the government was in- 
different.as to the source, from which his quota of supplies 
was to be obtained. The government expected him to pro- 
-duce the grain and meat on his own farm, and not to pur- 
-chase them from another person. The exigencies of the 
country imperatively demanded that every man should 
produce what he ‘could, and the spirit of the act of Con- 
gress, in granting exemptions to the owners of fifteen able- 
‘bedied hands, and authorizing details in favor of the 
owners of a less number, evinces a clear design to stimu- 
‘late production to the greatest extent. It is manifest that 
this poliey would be thwarted, if a large slave owner, after 
‘securing his exemption, should be allowed to become in- 
-different whether he raised provisions on his own farm, or 
purchased them elsewhere. The requirement of a personal 
‘supervision of his farm, is further shown by the proviso 
contained in the 6th paragraph of the clause and section of 
the act referred to, which declares, “that all the exemptions 
granted under this act shall only continue whilst the per- 
-sons exempied are actually engaged in their respective pur- 
‘suits or occupations.” This proviso is evidently not con- 
fined to the particular exemption spoken of in the same 
paragraph, for it uses the term “act” instead of paragraph 
-or clause, and the words, “ their respective pursuits or occu- 
pations,” are clearly inapplicable, if contractors to carry the 
mail were the only persons meant. These words necessarily 
embrace all the classes of exempts mentioned in the whole 
act.” 

A reference to the exemption act of October, 1862, in 
favor ef slave owners, and the general dissatisfaction 
*which it caused throughout the country, will prove still 
asore fully that Congress intended, by the act of 1864, to 
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place the bonded exempts from military duty into the 
service of the Confederate government, as producers. 

The act of October, 1862, exempted from military ser- 
vice in the army the owner of twenty slaves, without re- 
gard to the age, sex or condition, “to secure the proper 
police of the country.” But, notwithstanding the cause as- 
signed for it, the fact of this exemption of slave owners pro- 
duced, as is well known,a popular clamor against the 
measure, Which was so great, that Congress was compelled 
to yield to it; which it did, by repealing the act, and _pass- 
ing the act of February, 1864. The latter act omits the 
odious feature in the former, and while providing for the in- 
dispensable necessity of keeping up a surveillance over 
slaves when owned in large numbers, made it acceptable 
to the country, by demanding a vigorous service from the 
owners, as producers for the government. 

The sccond inquiry is, whether Congress had power un- 
der the Constitution to conscribe the petitioner for any 
other than services of a military kind. That it had, I 
think, there can not be a doubt. Congress has conferred 
upon it by the Constitution of the Confederate States, the 
power to declare war, and to raise and support armies. 
Art. 1, see. S, par. 11 and 12. These powers are confer- 
red im unlimited terms, except that no appropriation of 
money to that use shall be for a longer time than two 
years. Armies, when raised, must be supported, and the 
power to support must be unlimited as the power to raise 
them. If the *government have the money, or the ability 
to procure it, Congress may, and usually does, appropri- 


ate that to the purpose of purchasing the necessary sup- 
plies ; but if there be no money in the treasury, and the 
government have no means of procuring a sufficient amount 
of it, I can not perceive any reason why these persons, 
who would otherwise be in the field as soldiers, may not 
be compelled to furnish, according to their respeetive 
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abilities, such provisions and munitions of war, as the 
army may need. This commutation of service is similar 
to the escurge, which, in process of time, was allowed in 
the feudal ‘aw, in exchange for the military services, 
which the tenants in chivalry originally owed the lord, 
of whom they held their lands. 2 Black. Com. 74. But, 
even supposing that this commutation of services can not 
be compelled by Congress, there can be no objection to its 
being allowed to those, who may prefer the service of raising 
provisions, to that of performing military duty in the field 
or garrison, 

From the foregoing considerations, I am clearly of opin- 
ion that the petitioner was rightfully in the service of the 
Confederate government. This, as it seems to me, must set- 
tle the question as to his liability to be seized and carried 
off as a member of the Tlome Guard. 

The supremacy of the war power of the Confederate, over 
that of the State government, cannot be disputed. 

The personal service which the Confederate government 
has a right to demand, and has demanded of the petitioner, 
is inconsistent with that which the State demands of him ; 
and, such being the case, the latter must give way to the 
former. In this respect the bonded exempts differ from 
all those classes of exempts, from whom the Confederate 
government makes no demand of other kinds of service, 
as a condition of exemption from military service. All of 
the latter kind of exempts, the State may, at its discretion, 
pass into its service in the Militia or Home Guard organi- 
zation. The Confederate government cannot exempt *from 
the service of the State, any person who is not called into 
its own service ; but every one, who is doing service for it, 
must, of necessity, be protected from being forced into an 
inconsistent service for the State. 

I concur, therefore, in opinion with Judge Hearn, that 
the petitioner ought to be discharged ; but as he, in defer- 
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ence to some prior adjudications of two of his brethren, on 
the bench of the Superior Court, made an order pro forma 
to remand the petitioner, I think that order should be re- 
versed, with costs, and an order of discharge entered. 


*Prarson, C. J. Las Congress power to conscript citizens 
to serve as agriculturists, and thereby take from the State the 
right to require them to perform “ Home Guard” duty ? 

The only doubt I have had is as to the first branch of the 
question, i. ¢., can the Confederate States, while one part of 
our citizens are put in the field to fight with muskets, put 
another part in the field to work with plows ? 

My brothers, Battle and Manly, are clear in the opin- 
ion that this may be done under the war power, to raise 
and support armies; and, indeed, it seems to fall within 
the principles of the decision in (ratlin vy. Walton, 1 
Winston, 333, that, in case of necessity, the power of the 
*Confederate States is unlimited, so far as the citizens are 
concerned. It is my duty to conform to that decision. 

Upon the other branch of the question, I have no diffi- 
culty. It is decided in Johnson v. Mallett, 2 Winst. 13, 
that the war power of the Confederate States, so far 
as the States are concerned, is limited by their rights in 
regard to civil officers; and the question is narrowed to 
this: is there also a limitation on the war power of the 
Confederate States, in regard to the rights of the States un- 
der their war power? I think not; for the reason that the 
States have, by the provisions of the Constitution, subordi- 
nated the State war power to that of the Confederate States. 
“No State shall engage in war, unless actually invaded, or 
in such imminent danger as will not admit of delay.” 
“Congress shall have power to call forth the ‘militia, &c.,” 
the whole if necessary. So the war power of a State is sec- 
ondary, and imposes no limitation on that of the Confede- 
rate States. It follows that, although the State may have, 
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as in this instance, put citizens in the Home Guard, such 
action of the State is subject to the future action of the Con- 
federate States, and the latter may rightfully take men out 
of the “ Home Guard ” of a State, in order to put them in 
the service of the Confederate States, under their para- 
mourt war power. 

These “ agriculturists ” are as fully in the service of the 
Confederate States, under the war power, as if they were 
fighting in the army. They are, in the first place, con- 
scripted for the army, then exempted for the purpose of put- 
ting them in the service as agriculturists. This was done 
in order to give them an election to serve with a musket or 
with a plough. But that does not affect the question; nor 
is it, in my judgment, at all varied by the circumstance, 
that those having fifteen slaves are exempted *directly by 


° 


the act, and others are exempted or detailed by the Presi- 
dent in his discretion, under the authority of the act. For 
the point is, they are all put in the service of the Confederate 
States as agriculturists, under the war power, and a State 
has no right to interfere with, or impair, the exercise of its 


war power. 

Whether men are to work themselves in order to raise 
provisions for the army, or are to “ manage and oversee ” 
15 slaves, so as to make them work for that purpose, it is 
clear, that in either case, their efficiency as agriculturists 
for the government, will be impaired, if they are required 
to do duty in the Home Guard. 

I concur with Judge Battle in the opinicn, that the peti- 
tioner is entitled to a judgment of discharge. 

*Manty, J., dissenting. Having a decided conviction to 
the contrary, I cannot concur in the opinion of a majority 
of the Court. 

The question is, whether an exempt, who owns fifteen 
hands, and has given bond, as required by the act of Con- 
gress of 17th Feb., 1864, 4 sess., ch. 5, sec. 10, par. 4, is 
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bound to perform military service in the Home Guard, or- 
ganized under the act of our Legislature of July, 1863 * 

That part of the act of Congress relating to the matter, 
is found in the fourth division of the tenth section, and con- 
sists of two paragraphs, as follows : 

“TV. There shall be exempt one person,as overseer, or ag- 
riculturist, on each farm or plantation upon which there are 
now, and were, upon the first day of January last, fifteen 
able-bodied field hands between the ages of sixteen and 
fifty, upon the following conditions: 

1. This exemption shall only be granted in cases in which 
there is no white male adult on the farm or planta- 
tion not liable to military service, nor unless the person 
claiming the exemption was, on the first day of January, 
1864, either the owner and manager or overseer of said 
*plantation ; but in no case shall more than one person be ex- 
empted for one farm or plantation. 

2. Such person shall first execute a bond, payable to the 
Confederate States of America, in such form, and witl: such 
security, and in such penalty, as’ the Secretary of War may 
prescribe, conditioned that he will deliver to the 
at some railroad depot, or such other place or places as may 
be designated by the Secretary of War, within twelve 
months then next ensuing, one hundred pounds of bacon, or 
at the election of the government, its equivalent in pork, 
and one hundred pounds of net beef (said beef to be delivered 
on foot) for each able-bodied slave on the farm or plautation 
within the above said ages, whether said slaves be worked 
in the field or not; which said bacon or pork, and beef shall 
be paid for by the government, at the prices fixed by the 
Commissioners of the State, under the impressment act: 
Provided, that when the person thus exempted shall produce 
satisfactory evidence, that it has been impossible for him, by 
the exercise of proper diligence, to furnish the amount of 
meat thus contracted for, and leave an adequate supply for 
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the subsistence of those living on the said farm or planta- 
tion, the Secretary of War shall direct a commutation of the 
same, to the extent of two-thirds thereof, in grain or other 
provisions, to be delivered by such ee as aforesaid, at 
equivalent rates. 

3. Such person shall bind himself, to sell the marketable 
surplus of provisions and grain now on hand, and which he 
may raise from year to year, while his exemption continues, 
to the government, or to the families of soldiers, at prices 
fixed by the Commissioners of the State, under the impress- 
ment act. Provided, that any person exempted as aforesaid, 
shall be entitled to a credit of *twenty-five per cent. on any 
amount of meat which he may deliver within these months 
from the passage of this act: Provided, further, That per- 
Sons coming within the provisions of this act, shall not be 
deprived thereof, by reason of having been enrolled since the 
first day of February, 1864. 

In addition to the foregoing exemptions, the Secretary of 
War, under the direction of the President, may exempt or 
detail such other person as he may be satisfied ought to be 
exempted on account of public necessity, and to insure the 
production of grain and provisions for the army, and the 
families of soldiers. Ile may also grant exemptions or de- 
tails, on such terms as he may prescribe, to such overseers, 
farmers or planters as he may be satisfied will be more use- 
ful to the country, in the pursuits of agriculture, than in the 
military service: Provided, that such exemptions shall cease 
whenever the farmer, planter or overseer shall fail diligently 
to employ in good faith, his own skill, capital and labor, ex- 
clusively in the production of grain and provisions, to be 
sold to the government and the families of soldiers at prices 
not exceeding those fixed at the time, for like articles, by 
the Commissioners of the State, under the impression act.” 

It is plain to see that the proviso in the second paragraph, 
has no reference to the exempts in the first, and, therefore, 
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has no bearing on the question before us. Each seems to be 
independent of the other. The first authorizes a class of 
exemptions upon conditions, and with provisos.. The second 
adds to this class others upon other conditions, and with one: 
other proviso—the one in question. 

The conditions and provisos in each, pertain only to the 
exemptions or details therein authorized, and have nothing 
to do with the exemptions and details in any other. 

*The language of the last proviso, in its grammatical: 
structure, is further confirmatory of this idea. “ Provided, 
that such exemptions shall cease,” &c. The qualifying ad- 
jective such limits the meaning of the word exemptions to 
some particular class. What class? Of course the last 
mentioned, those in the paragraph, to which the proviso: is. 
appended. 

Another part of the act, which has been referred to as 
bearing upon our inquiry, is that found in paragraph VI of 
. the same section. It is in these words: 

“VI. That nothing herein contained shall be construed 
as repealing the act approved 14th April, 1863, entitled am 
act to exempt contractors for carrying the mails of the Con- 
federate Statez, and the drivers of post coaches and hacks. 
from military service: Provided, That the exemptions 
granted under this act shall only continue while the persons: 
exempted are actually engaged in their respective pursuits 
or occupations.” 

Here, again, is an independent provision for exemptions, 
with its appropriate proviso. They belong to each other, 
and have no reference to anything going before or after, 
It will be perceived, that this part of the section declares 
the act, theretofore exempting mail contractors and the 
drivers of mail pest-coaches and hacks, shall be continued in 
force, “provided, that the exemptions granted under this 
act shall only continue,” &c. Under what act? The an 
swer is obvious—under the act of the 14th April, 1863. 
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This construction is strengthened, and rendered certain 
in my mind, by an examination of the whole structure of 
the act, under consideration, by the apparent independence 
and completeness of most of its parts, by the consideration 
that this same provision is introduced in *another part 
of the act, with respect to another class of exempts, and 

* by the further consideration, that the language of the 
proviso is inapplicable to some of the exemptions therein 
granted. 

Having cleared away these extraneous and irrelevant 
matters, the construction of the act in the particular mat- 
ter now before us, will follow without difficulty. The 
sole connection of the exempt who works fifteen able-bodied 
hands, and who gives bond as required, with the govern- 
ment, is through a contract, executory in its nature, which 
gives the government no right of control over his person ; 
but simply a right to demand the meat stipulated for, and 
to call for a sale to itself or to the families of soldiers, of 
all surplus marketable produce, at the valuation assessed 
by Commissioners. A failure to perform these obligations, 
will subject the obligor to an action on the bond, and 
damages. But I look in vain, whether in the bond, or in 
the act, for any obligation of personal service to the Con- 
federate States, inconsistent with his duty of service to 
North Carolina. 

I recognize, in the fullest sense, the war power of the 
Confederate States. There is no limit to the demand 
which that government may make for men, save necessary 
officers of the State government; but, until such demand is 
made, and the citizen put into service, he is subject to be 
employed in any way which the State may think proper. 

If it were conceded, that the proviso in paragraph VI, 
of the 10th section, had reference to all the exemptions 
in the act of which it is a part, it would by no means fol- 


low, in my judgment, that it would amount to a conscrip- 
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tion for agricultural labor. Personal service with the 
hands, is not necessarily implied. The pursuit or occu- 
*pation may be carried on vicariously, and, provided it be 
prosecuted with the hands continuously, there would be no 
forfeiture of the exemption. He might well perform a tour 
of duty in the Home Guard, gnd still remain an exempt from 
Confederate military service. 

He is not, according to this construction of the act, either 
a civil officer or a soldier on detail. He is bound by no tie 
of personal service, other than that of every citizen, and by 
consequence, may be employed by the State, in either her 
civil or military department. 

There is a manifest distinction between the exempts in 
the first paragraph of the act which I have quoted, and the 
detailed men authorized in the second. The first are loosed 
from their obligations as conscripts, and cannot be recalled, 
except by a new law; the second are retained, merely de- 
tailed for other duties than military, being Jiable, all the 
while, to a revocation of their details. 

My conclusion is—that the petitioner owes no personal 
service to the Confederate States, which is inconsistent with 
service of the State in any post, civil or military ; and that 
he may consequently be compelled to serve in the Home 
Guard. , 

The opinion of the Judge below is erroneous; his judg- 
ment is correct. 


Per Curiam. Judgment reversed. 








*MURDOCH WHITE vy. PETER MALLETT. 
(2 Winst. 34.) 


Application for exemption, on account of being the owner and manager 
or overseer of fifteen able-bodied slaves, must be made in reasonable 
time after ist January, 1864. 

Application on the 22d November, 1864, is not in reasonable time. 
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This was a writ of certiorari at the suit of Major Mallett, 
for the purpose of reviewing the judgment of Giiiam, J., 
in a writ of habeas corpus sued out by Murdoch White. 

The writ of habeas corpus was applied for and issued on 
the 22d November, 1864. 

It appeared on the trial, that the petitioner was the owner 
and manager of more than fifteen able-bodied slaves, and 
that he had all the other qualifications required by the act 
of Congress of 17th February, 1864. 

It also appeared, that on the 20th April, 1864, the peti- 
tioner had applied for a detail as a farmer working ten 
hands, and that his application had not been acted on by 
the Department of War, when he was ordered to camp in 
November. 

Judge Gilliam discharged the petitioner on the authority 
of Savage’s case, decided by Chief Justice Pearson. 


Fowle, for the petitioner. 
Bragg, tor Mallett. 


Pearson, C. J. Assuming that the plaintiff was, in the 
Jirst instance, entitled to exemption as the owner or manager 
of fifteen hands, we are of opinion that he is too late in now 
making an application on that ground. 

One of the conditions of the exemption is, that the party 
“shall sell the surplus of provisions and grain now on hand, 
and which he may raise from year to year, to the govern- 
ment,” &e. 

We think the application must be made in reasonable 
time, so that the government may have the benefit of this 
condition in respect to the provisions and grain on hand. 
This application was not made until November, 1864, nine 
months after the passage of the act, which is not in reason- 
able time ; for during that period, the surplus of provisions 
and grain on hand in February, 1864, may have been sold, 
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exchanged, or otherwise disposed of, and thus the govern- 
ment would lose the benefit of a condition, which has been 
made impossible by the act of the plaintiff. 

Whether an allegation, that the plaintiff had on hand at 
the time he made the application now relied on, the same 
surplus of provisions and grain which he had in February, 
1864, would have met this objection, is a question not pre- 
sented. It would seem, owing to the nature of the subject, 
that the government should not be subjected to the incon- 
venience of going into such collateral matters, by the folly 
or misfortune of the plaintiff, in not putting his claim to 
exemption, in the first instance, on the ground he now takes. 
In a few words, the exemption is made to depend on a con- 
dition precedent, that the government shall have his surplus 
provisions and grain at certain rates. Its performance is 


made impossible by the delay of the plaintiff, which is his 
misfortune. 


The case of Savage, on which his Honor puts his opin- 
ion, was decided without reference to the point on which 
this decision is put. It is a new suggestion on the construc- 
*tion of the act of Congress, but, we think, well founded. 

There is error. Judgment reversed, and judgment that 
the petitioner be remanded. 


EDWIN HASWELL v. PETER MALLETT. 
(2 Winst. 36. ) 

One enrolled in March, 1864, under the act of 17th February of that 
year, who was under 45 years of age at the time of enrollment, is 
bound to serve in the regular army during the war. 

A written paper, signed by the Enrolling Officer, in its terms an exemp- 
tion, is but a furlough or detail, if the officer had no right to grant an 
exemption. 


(Goodson v. Caldwell, 2 Winst. 135, cited and approved.) 
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This was a writ of habeas corpus, sued out by Haswell, 
for the purpose of being released from service in the regu- 
lar army as a conscript. 

The facts appear from the opinion of the Court. 


Moore and Rogers, for the petitioner. 
Bragg, for Mallett. 


Manty,J. This case turns upon the principles consider- 
ed in the case of Goodson y. Caldwell, 2 Winst. 135, decided 
at this term. But, *the facts of the case being different, we 
are conducted to a different conclusion. 

The petitioner was 45 years of age in May last. He had 
been exempted anterior to the passage of the law of the 17th 
of February, as a miller. After the passage of that act, viz: 
in the month of March, he was enrolled, and another ex- 
emption paper given, which, after the act of February re- 
pealing exemptions in such cases, could only operate as a 
furlough or detail. He was afterwards, viz: on the 10th 
of June, ordered into camp. He applied for a detail. This 
was refused. He was ordered into camp, and sued out this 
writ. 

The enrolment and detail, which took place in March, 
about two months before he reached the age of 45, fixed 
his status asa soldier. He was properly enrolled in the 
body of regular troops, where the term of service for the 
war is prescribed by the acts of 1862. 

The petitioner must be remanded to custody, and the 
costs be taxed against him. 


Notr.—Vile Kesler v. Brawley, 2 Wiust. 4. 


[*37] 





IN THE SUPREME COURT. 





Casey v. Robards.—2? W. 





*JAMES CASEY v. L. 8. ROBARDS. 
(2 Winst. 38.) 

Free negroes are compellable to render the services required of them by 
the act of Congress of 17th February, 1864. 

Congress has the power to assign conscripts to any branch of the ser- 
vice, 

Ifa free negro sells his services for a valuable consideration, by deed, 
for ninety-nine years, he does not thereby cease to be a free man. 


(Phillips v.-Murphy, 4 Jones, 45, cited and approved.) 


This was an appeal from the judgment of Reape, J., at 
Fall Term of Haywood Superior Court, 1864. 

James Casey, a free negro, presented his petition to 
Reape, J., on the 17th day of Sept., 1864, setting forth that 
he was a free negro, and that in the year 1859, for a valu- 
able consideration, he conveyed by deed his services for 
ninety-nine years, to James R. Love, and that the contract 
has never been rescinded, and then continued in full force; 
that on the 10th of September, 1864, he was taken by Lieut. 
L. 8. Robards, the enrolling officer of that district, into his 
custody as a conscript free negro, and was then detained as 
such. The prayer was for a writ of habeas corpus. The writ 
issued, returnable before Judge REang, “at the Court House 
in Waynesville, Haywood county, on the third day of Oc- 
tober next,” which day was during the Term of Ilaywood 
Superior Court. Lieutenant Robards’ return admitted the 
facts stated in the petition, and claimed the petitioner as a 
free negro conscript. The petition, writ and return were 
filed in the Court, and at the term of the Superior Court of 
Law for Haywood county, held on the first Monday after 
the fourth Monday of September, 1864, the case was tried 
by Judge *Reapg, and judgment rendered against the peti- 
tioner, from which he appealed to the Supreme Court. 

The following is the case made bythe Judge: “The pe- 
titioner applied for, and obtained a writ of habeas corpus, 
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returnable before me in open Court at Waynesville, on the 
first Monday after the fourth Monday of September, 1864. 
The petitioner, who is a free negro, was arrested by the 
respondent, Lieut. Robards, on the ground that he was 
liable, under the act of Congress, to be enrolled for employ- 
ment as a free negro in the military service of the Confede- 
rate States, as contemplated by that act. It is conceded by 
the petitioner, that he is between the ages named in the 
act; and it is admitted by the respondent, that some four 
or five years ago the petitioner conveyed his services for a 
valuable consideration, by deed, to James R. Love, for 
ninety-nine years, and that said contract still remains in 
full force. J. R. Love is dead, and his executors claim the 
services of the petitioner.” 


Bragg, for Lieut. Robards. 
W. H. Bailey, for the petitioner. 


Many, J. Upon the argument, with which we have been 
favored in this case, the matter was made to turn upon two 
points: : 

1. Whether the status of petitioner, as a free negro, con- 
tinued, notwithstanding the deed entered into with James 
R. Love. 

2. Whether, as a free man, he could be conscribed for 
such services as are indicated in the act of Congress of 17th 
February, 1864, (1 Cong. 4 sess., chap. 79, sec. 1.) 

The part of the act pertinent to our inquiry, is in the 
following words: “that all male free negroes, and other 
*persons of color, resident in the Confederate States, between 
the ages of 18 and 50 years, shall be held liable to perform 
such duties with the army, or in connection with the mili- 
tary defences of the country, in the way of work upon 
fortifications, or in government works for the production 
or preparation of material of war, or in military hospitals, 


[*40] 





IN THE SUPREME COURT. 





Casey v. Robards.—2 W. 





as the Secretary ef War may, from time to time, prescribe; 
and, while engaged in the performance of such duties, shall 
receive rations. and clothing, and compensation at the rate 
of $11 month, tinder such rules and regulations as the 
-said Seerctary may establish.” 

It is admitted, that the government does not proceed 
against the petitioner, as one bound to serve as a slave, and 
who may, therefore, under the act of Congress, be impressed ; 
but it claims him as a free negro, subject to be conscribed, 
and to do duty under the section of the act which has just 
been quoted. 

The petitioner contends, that the effect of the deed to 
Love is to degrade him from the condition of a free man, 
and, by consequence, to withdraw him from liability to 
conscription for military service. 

In the case of Phillips y. Murphy, 4 Jones, 45, it was de- 
cided that a deed made by a free negro, of his services for 
a term of years, did not operate to make a slave of him, or 
to pass a property in him; but simply to give the grantee 
a right to his services upon an executory agreement, for a 
breach whereof an action of covenant would lie. So, in 
the case before us, the deed for service for a term of years, 
does not alter the social or political condition of the negro. 
No other or different legal consequences result from his 
agreement, than if it had been entered into by a white 
man. Both, upon a breach of it, *are subject to be sued 
for damages. Neither is subject to have enforced against 
dhim a specific execution. ' 

Besides the direct authority I have quoted, it may be ob- 
served that the petitioner can only maintain his suit upon 
the assumption that he is a free man. There is no middle 
ground upon which he can stand. He is either a slave or 
a free man. If the latter, he is of the class intended to be 
embraced by the first section of the act of 17th Feb., 1864; 


if the former, he cannot sue, but his suit must be dismiss- 
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ed and he remitted to custody. If he says, I am a free 
man, he abandons this point; if he says he is a slave, his 
declaration puts him out of Court. 

2. The question in the second place seems to be based 
upon the idea, that all men must be put into the army upon 
a footing of equal rights, and be permitted to choose the 
arm of service to which they will respectively attach them- 
selves. This, we think, is a palpable mistake. The organ- 
ization of an army consists in dividing it into parts, and 
assigning these parts to different modes of service. This 
is essential to give it efficiency, and to distinguish it from a 
fighting mob. 

Without descending to minute divisions, there is found 
in every army a body of infantry, wha are on foot, and 
‘armed with the musket and rifle; a body of cavalry, who 
who are on horseback, and armed with sabre and pistol; a 
body of artillery, who are in charge of the cannon, and a 
body of engineers, who are not armed at all, but with spade 
and shovel and pick axes, are in charge of fortifications, 
sapping and mining, and the like. Here are varieties of 
service, of unequal eligibility ; and yet the public authori- 
ties, without question of right, assign men to these depart- 
ments, as they deem them best fitted for one or another, 
whether they willor no. If this can be *done by execu- 
tive and ministerial ofticers of the law, sureiy it can bv 
done by the law itself. If regulations made by the War 
Department, as incidental to its power to organize an army, 
can justify an arbitrary assignment, the organic law itself 
can prescribe such regulations. 

So, it is entirely competent, according to regulations, and 
the unquestioned usages in the army, for officers to detail 
or assign men for the performance of work on the fortifi- 
cations, in the workshops, producing the material of war, 
and in the hospitals, for taking care of the sick and wound- 
ed ; and it seems plain, if this thing can be done as an in- 
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cidental power, of which there has never been any question, 
the detail may be pre-ordained by the law authorizing the 
force to be raised. 

We can perceive no reason why the law, in authorizing 
the levy of troops from time to time, may not provide that 
any portion of these (the latest conscripts for instance) shall 
be employed in the least responsible positions: that is, on 
the fortifications, in the shops and hospitals, and. as wagon 
and ambulance drivers. 

By an examination of the act, (19th February, 1864, 
chap. 79,) it will be seen that what is here indicated, is all 
that has been attempted by Congress. For the purpose of 
giving greater efficiency to the army, by preventing the 
withdrawal of men from the field, the act authorizes the 
conscription of free negroes for the purpose of performing 
duty “with the army, and in connectien with the military 
defences of the country,” in working on fortifications, in 
workshops, hospitals, &c’ If these duties could be assigned 
the free negroes, after they got into the army, (of which 
there seems to be no question,) @ fortiori, could they be as- 
signed to these duties by the law conscribing them? 

*We have heen willing to put the case of the petitioner 
upon the most favorable ground, and to consider it as the 
case of a white man, entitled to al] the rights and privileges 
of the race; and, with respect to him in that point of view, 
the law is constitutional, and proper to be enforced. 

When we consider the difference, before the law, between 
the social and political conditions of the races, how it has 
been its uniform policy to keep them separate socially, the 
law appears to be now eminently proper. Its special fea- 
tures seem to be in conformity only to the unbroken system 
of our legislation, and to be necessary to preserve homo- 
geneity in our social fabric. 

When it became necessary, therefore, as it is declared to 


be in the preamble to this and other acts of the Congress, 
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passed at the same session, to conscribe or impress negroes 
for military duty, it was a requirement of social order that 
they should be brought in in such way as not to violate the 
distinction of race. It would not have been proper, and 
according to usage, to mix them with the whites in such 
way as to compel social equality. 

The idea of equal rights, upon which the petitioner’s 
case seems to be based, is not practicable in the govern- 
ment of an army. 

Troops, to give them efficiency, must be moved by one 
head. The unexperienced and excitable may be kept in 
the rear, while veterans may be selected, at the will of the 
commander, to occupy the posts of danger. Regiments, 
proved to be untrustworthy in the hour of trial, may be re- 
moved from the post of honor, and their places supplied 
with others, who have been found more reliable. Individ- 
uals, whose dispositions or whose loyalty may be suspected, 
may be removed from opportunity and temptation, by 
being detailed for service in the rear, as cooks, *teamsters, 
nurses and the like. It has never been imagined that the 
different divisions of the army could be permitted to con- 
tend, or by any means determine for themselves, their re- 
spective positions and duties in the same. 

There can be but little room in an army for the enjoy- 
ment of civil rights. Its government is necessarily abso- 
lute, and, in most respects, according to the will of a single 
mind, the great and paramount duty being to give it force 
and rapidity of action, and to guard it against dangers, in- 
ternal and external. 

Our conclusion, then, is: 

1. That the first section of the act of Congress, 17th Feb., 
1864, chap. 79, is simply a conscription of free negroes for 
certain duties pertaining to military service. 

2. That it is within the scope of authority belonging to 
the War Department, incidental to the war power, to 
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place men, and of course free negroes, in the army, in 
any position where they may be deemed most safe from 
improper influences, and for which they may be deemed 
best fitted. 

3. If the War Office can do this as an incident to the 
power to organize the army, @ fortiori, may it he done by 
Congress, which, of right, declares the war, and authorizes 
the raising of the army. In the latter, the power must be 
the more complete and perfect. 

4. That it was not only the right of the Congress to dis- 
pose of the negro conscripts as the act prescribes, but there 
was also a fitness and propriety in such disposition, arising 
out of the condition of society amongst us, and all previous 
legislation in respect to the negro race. 

The judgment of this Court, in accordance with the judg- 
ment of the Court below, that the petitioner be remitted to 
the custody of the officer, and that he pay the costs of this 
proceeding, to be taxed by the Clerk. 








*THE STATE v. DICK. 
(2 Winst. 45.) 

Any remark made by a Judge, on the trial of an issue by a jury, from 
which the jury may infer what his opinion is, as to the sufficiency or 
insufficiency of the evidence, or any part of it pertinent to the issue, 
is error—and the error is not corrected by his telling the jury that it 
is theit exclusive province to determine on the sufficiency or insuffi- 
ciency of evidence, and that they are not bound by his opinion in re- 
gard thereto. 

It is error, to leave to the jury the decision of a fact, on which the admis- 
sibility of evidence depends. But, if the party excepting could not 
possibly be injured by it, it is not ground for a venire de novo. 

(Ratlif’ v. Huntley, 5 Ired, 545, and Monroe vy. Stutts, 9 lred, 49, cited 

and approved.) 


This was an appeal froin the judgment of Heatu, J., at 
Fall Term of Iredell Superior Court, 1864. 
The prisoner, a slave, was indicted for arson, in burning 
[*45] 





DECEMBER TERM, 1864. 





State v. Dick.—2 W. 








a barn with grain in it. TheState offered evidence tending 
to prove the guilt of the prisoner, as charged in the indict- 
ment; among other things his confessions, which one Kerr 
testified were freely and voluntarily made. In the course 
of the trial, one Edson testified that the confessions were 
made after Kerr had represented to the prisoner that it 
would be for his advantage to confess his guilt, and the 
prisoner’s counsel moved the Court to withdraw the con- 
fessions from the consideration of the jury, which the Court 
refused to do, and adjudged that they were freely made, as 
testified to by Kerr; and then remarked to the Solicitor, 
that after the other evidence already given in the cause, he, 
the Solicitor, might withdraw this, if he chose so to do. 
The Solicitor declined doing so. 

*The Judge charged the jury, that there was thes 
tending to show the prisoner’s guilt, besides his confes- 
sions; and as to them, he instructed the jury, that if they 
believed Kerr, they were to be received, and such credit 
given to them, in whole or in part. as they might think 
proper ; but, if they believed Edson, they should discard aW 
the evidence about the confessions, and try the prisoner on 
the other evidence. He further told them, “that they were 
the judges of the facts, as he was of the law, and nothing 
was to be inferred as to the prisoner’s guilt because of any 
remark made by him; they were as independent of him, 
as to the facts, as he was of them as to the law; that it 
was his right and duty to say, whether there was evidence 
tending to show that the prisoner was guilty, and theirs to 
pass upon it, and weigh it, and say whether it was strong 
enough to convict him.” 

The jury found the prisoner guilty, and from the judg- 
ment, according to the verdict, the prisoner appealed. 


Attorney General, for the State. 


No counsel fur the prisoner in this Court. 
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Man ty, J. In looking into the’ record in this case, two 
errors appear to have been committed on the trial, for one 
of which, at any rate, the prisoner is entitled to a venire de 
novo. 

On the trial, a question arose as to the withdrawal of cer- 
tain confessions of the prisoner. The Court declined with- 
drawing them, but remarked to the Solicitor for the State, 
that, after the other evidence already given in the cause, 
he, the Solicitor, might withdraw them, if he chose to do 
so, which the Solicitor declined. This seems to us, to be 
an expression of opinion, on the part of the *Judge, that 
the case was sufficiently proved without the aid of the con- 
fessions. This is not directly asserted, but is a matter of 
inference plainly from the manner in which the expedient 
of withdrawing the testimony is suggested. “After the 
other evidence, already given in the cause, the Solicitor 
might withdraw,” &c. The sense, which we attribute to 
this language, is that, which his Honor himself seems to 
have ascribed to it; for he takes pains to explain to the 
jury, that they were not bound, by any opinion or judg- 
ment of his, as to the facts. He endeavored to obviate the 
effect of his opinion, by announcing, in distinct terms, the 
jury’s independency of him in all matters of fact pertain- 
ing to the issue; but this it was not practicable for him to 
do. The opinion had been expressed, and was incapable 
of being recalled. 

The statute declares, that “no Judge, in delivering a 
charge to the petit jury, shall give an opinion whether a 
fact is fully or sufficiently proved, such matters being the 
true office and province of a jury.” 

The object is not to inform the jury of their province, 
but to guard them against any invasion of it. 

The division of our Courts of record into two depart- 
ments—the one, for the judging of the law, the other, for 


judging of the facts—is a matter lying on the surface of 
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our judicature, and is known to everybody. It was not 
information on this subject the Legislature intended to 
furnish ; but their purpose was to lay down an inflexible 
rule of practice—that the Judge of the law should not un- 
dertake to decide the facts. If he can not do so directly, 
he can not indirectly ; if not explicitly, he can not by in- 
uendo. What we take to be the inadvertence of the Judge, 
therefore, was not cured of its illicit character by the in- 
formation which he immediately conyeyed. *Knowledge 
on the part of the jury, of their proper province, is not 
the criterion for determining the propriety or impro- 
priety of an opinion from the Judge, as to the sufficiency 
of the proofs. It is the same, whether the jury know their 
rights or not. 

The provision of the law in question, has been in exist- 
ence since 1796. On the various occasions, when the law 
has been digested and re-enacted, it has been continued in 
the same words; and the interpretation which we now give 
it, is that which has been given it from the beginning. 
The Judge can not properly express an opinion, whether a 
fact, pertinent to the issue, is sufficiently or insufficiently 
proved. Many questions of fact, especially inquiries into 
mental capacity, and frauds, require as much experience, 
science, and accumen, as the abstruser questions of law; 
and yet their decision is left by law in the hands of the 
comparatively inexperienced and unlearned. This, we 
suppose, has been to maintain undisturbed and inviolate, 
that popular arbiter of rights, the trial by jury, which was, 
without some such provision, constantly in danger, from 
the will of the Judge acting upon men mostly passive in 
their natures, and disposed to shift off responsibility ; and’ 
in danger, also, from the ever-active principle, that power 
is always stealing from the many to the few. We impute 
no intentional wrong to the Judge who tried this case be- 
low. The error is one of those casualties, which may hap- 
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pen to the most circumspect in the progress of a trial on 
the circuit. When once committed, however, it was irre- 
vocable, and the prisoner was entitled to have his case tried 
by another jury. 

The second error, appearing upon the record, is the in- 
struction given to the jury in relation to the confessions of 
the prisoner. 

*The question made before the Court was, whether the 
confessions had not been made under such influences as to 
render them inadmissible. The two witnesses, who had 
been examined before the Judge upon that point, were 
Kerr and Edson. The Court instructed the jury that, as 
they had heard the evidence of these persons, if they be- 
lieved Kerr had stated the truth of the transaction in regard 
to the confessions, then they were all to be received, and 
such credit given to them as they might think proper ; but. 
if they thought that Edson’s statement was the true one, 
and the inducement was held out before the prisoner made 
any confession of his own guilt, (if any such was made,) 
then they should disregard all the evidence of confessions, 
&e. The error here consists in laying theconfessions before 
the jury in this alternative way. In the first exception 
just considered, the Judge went over into the field of labor 
belonging to the jury In this, he invites the jury to come 
over into his. Neither is lawful. Such a trespass, without 
leave, on the part of juries, though a grave error, is irreme- 
diable in the class of cases now before us. If invited, it 
becomes an error in the Judge. He can not put upon oth- 
ers the decision of a matter, whether of law or fact, which 

. he himself is bound to make. The parties are entitled to 
his judgment, as a finality, on all questions of fact arising 
on the trial of a cause, upon which depends the admissibil- 
ity of testimony. It is the duty of the Judge to determine 
them definitively, and to admit or reject the testimony ac- 


cordingly. It is error to leave it to the jury to re49) the 
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preliminary question of admissibility, and to instruct them 
to consider it, or not to consider it, as they find the question 
the one way or the other. 

This matter was considered in the cases of Ratliff v. Hunt- 
ley, 5 Ired. 545, and Monroe y. Stutts, 9 Tred. 49, and the 
law declared to be as herein stated. For this error, the, 
prisoner would be entitled to have his case put before an- 
other jury, if it would, by any possibility, have brought. 
him harm; but it does not appear to us that it could, the 
Judge having previously decided against the prisoner ; and. 
it is not therefore considered of any avail to the prisoner in 
his bill of exceptions. P 

It is noticed, in order to renew our disapprobation of the 
course. 

For the first error, the prisoner is entitled to a venire de 
novo. 

This opinion is to be certified to the Superior Court, to 
the end, that it may take further proceedings according to 
law. 


















Nore.—It is error for a Judge to express an opinion upon the facts. 
Hicks ov. Critcher, Phil. 353 ; State v. Jones, 67 N. C. 285 ; State». Brown, 
67+ N. ©. 485; Powell v. W. & W. R. R. Co., 68 N. C. 395 ; State o. 
Brown, 76 N. C. 222; Crutchfield o. R. & D. R. R. Co., 76 N.C, 820; 
State o. Dancy, 78 N. C. 437; State v. Browning, 78 N. C. 555. 

A Judge may not, by his manner and emphasis, intimate an opinion 
upon the facts. Reiger v. Davis, 67 N. C. 135; State v. Butner, 76 N. C- 
118. When once committed, this error can not be corrected by the 
Judge. State 0. Caveness, 78 N. C, 484. 

The party cannot complain, in whose favor this error is committed. , 
Towe vo. Towe, 67 N. C. 298. 

Whether there be any evidence, isa question forthe Judge. Witt- 
kowsky v. Wasson, 71 N. C. 451. 

It is the duty of the Judge to decide the facts, upon which the admis— 
sibility of evidence depends. State v. Andrew, Phil. 205. 

It is no error, if the jury-find the law correctly, though improperly 
submitted to them. Glenn v. C. & 8. C. R. R. Co., 63 N. C. 510; John— 


son v. Ray, 72 N. C. 278. 
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*THE STATE v. RICHARD HONEYCUTT. 
(2 Winst. 51.) 

Buying of, and receiving from, a slave, corn or other forbidden article 
on the slave’s own account, the owner of the slave being present, and 
knowing what is done, and giving no written permission, the buyer 
and the slave being unaware of his presence, is indictable under sec. 
85, ch. 34, of Rev. Code. 

(State v. Hart, 4 Ired, 246, cited and approved.) 


This was an indictment against the defendant for buy- 
ing of, and receiving from, a slave, belonging to F. B. Moore, 
a certain quantity of corn, against the act of the General 
Assembly, (Rev. Code, ch. 34, sec. 85,) tried before HEATH, 
J., at Iredell Superior Court, Fall Term, 1864. 

On the part of the State, there was evidence tending to 
show that the slave, in the night time, carried a bag of corn 


near to the defendant’s house,and threw two stones on the 
roof of the house, and the defendant came out of the house 
on the second stone’s being thrown, and received the corn. 
The master of the slave, and the witness for the State, sus- 
pecting that the slave was carrying the corn to the defend- 
ant for the purpose of selling it to him, follpwed the slave, 
and was near him when the corn was sold and delivered, 
and saw the sale and delivery. When the corn was deliver- 
ed to the defendant, he handed something to the slave, but 
the witness did not know what. The defendant did not 
know of the master’s presence. - 

The defence was, that as the master was present at the 
sale and delivery, they were his acts, and not those of the 
slave. 

The Judge charged the jury, that if the sale and deliv- 
ery, one or both, were made by the slave, as described by 
the witness, and the defendant did not know, *at the time, 
that the master was present, the presence of the master 
made no difference, and the defendant was guilty, and from 


the judgment accordingly, he appealed. 
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Attorney General, for the State. 
No counsel for defendant in this Court. 


Manty, J. The principle assumed by the counsel, in the 
Court below, that the master may sell and deliver corn by 
the hands of his slave, he, the master, being present and 
directing it, is too plain to admit of contradiction ; but this 
is not the case presented upon the record. 

The master was, indeed, within view ef the transaction 
between his slave and the defendant; but there is no evi- 
dence, that either defendant or the slave knew of his being 
there; much less, is there any evidence that the master 
authorized the act. All the case states, bearing upon this 
point, is, that the master followed the slave because he sus- 
pected that he was going to trade with the defendant, and 
was in view of the trading when it occurred. 

The delivery of the corn was made in the night time; by 
the slave, upon a private interview procured by unusual 
signals, and may be presumed, under the circumstances, to 
have been on the slave’s own account, unless the contrary 
appear. Such a delivery, without a written permission, is 
against the criminal law, although the owner or manager 
was cognizant of it, and consenting to it. This is decided 
in the case of State v. Hart, 4 Ire. 216, and is now ap- 
proved. 

Without impugning, therefore, the position that a slave 
may lawfully, without a written license, deliver corn in his 
master’s name, and on his master’s account, * provided his- 
master constitutes him his agent for such purpose, and it so 
appears on the proofs ; yet it is clear that all other trading 
with, or acceptance from, aslave, of corn or other forbidden 
article, without permission in writing, is unlawful. 

*The point, then presented, is, whether a delivery of corn, 
by a slave, on his own (the slave’s) account, the owner being 


present and observing the transaction, but giving no per- 
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misssion in writing, is a violation of the criminal law. The 
Judge below instructed the jury it was, and in this we 


concur. 

We find no error in the proceedings on the trial below, 
and order this to be certified to the Court, to the end that 
it may proceed to the final determination of the case. 





*THE STATE v. PETER BROWN. 
(2 Winst. 54. ) 


It is not a ground for arresting judgment, that the two offences of per- 
mitting a slave to go at large as a free person, and of permitting him 
to keep house asa free person, are joined in the same count of an in- 
dictment. Such objection ought to be taken upon a motion to quash the 
indictment, and not upon a motion in arrest of judgment. 


If a slave, living in a house to himself, keeps a boarding house for his 
own livelihood, and the master knowing it, exercises no control over 
him or his business, this is an offence within the 107th chapter, 29th 
sec. of the Revised Code. 


(State v. Duckworth, 1 Winst. 243, and State v. Allen, 4 Hawks, 356, 
cited and approved.) 


This was an indictment against the defendant for permit- 
ting his slave to go at large, as a free person, and for per- 
mitting him to keep house as a free person, exercising his 
own discretion in the employment of his time. Both 
offences were charged in one count. The trial was before 
Hzath, J., at Mecklenburg Superior Court, Fall Term, 1864. 

It was in evidence, that the defendant was the owner of 
' the slave, who is 65 or 70 years old; that she lived ona 
lot in the town of Charlotte, two hundred yards from where 
the defendant lived, who was frequently on the lot where 
she lived, he having a tan yard on the lot, and being en- 
gaged in working at that business; that she kept a boarding 
house for soldiers and other white persons, and was fre- 
quently seen in the market and in the stores, buying sup- 
plies for her household; that when the defendant was re- 
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monstrated with, by a policeman of the town, for permitting 
her to go at large and live in this manner, he said that she 
was old and unable to work, and was of *little value to him 
while he had her, and that he permitted her to work her 
own way. 

The Judge charged the jury, that if they believed, from 
the evidence, that the defendant knowingly permitted the 
slave to go at large, as a free person, exercising her own 
discretion in the employment of her time; or if he know- 
ingly permitted her to keep house to herself, as a free per- 
son, exercising her own discretion in the employment of her 
time, he was guilty; but if the slave lived, or kept house in 
the house mentioned, for the purpose of attending to the 
business of her master, he was not guilty. 

The jury found the defendant guilty, and from the judg- 
ment on the verdict the defendant appealed. 


Attorncy General, for the State. 
No counsel for the defendant in this Court. 


e 

BatTt.e, J, We are unable to discover any error commit- 
ted by the Judge, in the trial of the case in the Court below. 
The iacts stated by the witnesses, if believed, certainly 
brought the case within the prohibition of the act under 
which he is indicted. 

The testimony was fairly submitted to the jury in the 
charge of the Court, and with the result the defendant 
must be content. See State v. Duckworth, 1 Winst. 243. 

There is no ground upon which the motion to arrest the 
judgment can be sustained. The offences of the owner of 
a slave, permitting him or her to go at large, as a free per- 
son, and to keep house as a free person, are of a cognate 
character, and there can be no more objection to their being 


included in the same count of an indictment, than there is 
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for joining, in the same count, the *charge of an affray, and 
that of a mutual assault and battery. 

At all events, the objection ought to have been taken upon 
a motion to quash the indictment, and cannot be made 
available upon a motion in arrest of judgment. See Arch. 
Cr. Pl. 53, State v. Allen, 4 Hawks, 356. 

There is no error in the judgment, and it must be so cer- 
tified to the Superior Court. 








THE STATE v. ELLICK. 
(2 Winst. 56.) 
1. It is error, for the Judge to make ageneral charge, without declaring 
and explaining the law arising on the evidence. 


2. If A is about to strike B, who is unwilling to enter into a fight, and 
shows it by words or actions, and A presses on and strikes, or attempts 
to strike, and thereupon B kills with a deadly weapon, it is man- 
slaughter. 

. If, on a sudden quarrel, the parties begin a fight by consent, without 
deadly weapons, and, after blows pass, one uses a deadly weapon and 
kills, it is manslaughter. 


. If, on a sudden quarrel, the parties fight by consent, at the instant, 
with deadly weapons, and one is killed, it is but manslaughter ; pro- 
vided the parties fight on equal terms, and no undue advantage is taken. 

5. Where words passed between the prisoner and the deceased, who 
were sitting on the door sill, and the prisoner got up, the deceased 
then got up and reached his haud inside the door and got a stick, 
which was a deadly weapon, and, as he was turning around with the 
stick, the prisoner stabbed him with a bowie knife—held to be murder. 


. If, on a trial of an indictment for murder, the Judge instructs the 
jury, that if they believe the witnesses on either side, the prisoner is 
guilty, it is equivalent to a charge that the prisoner is guilty, upon his 
own evidence alone, taken in the most favorable view for him; and 
there is no error, if his evidence did not, in such view, tend to prove 
his innocence, or to mitigate his offence to a lower grade. 


7, When it is proved that one has killed intentionally, with a deadly 
weapon, the burden of showing justification, excuse or mitigation is 
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on him, and the jury must be satisfied, by the testimony, that the 
matter offered in mitigation is true. The doctrine of reasonable doubt 


does not apply. 
(State v. Sumner, 2 Winst. 108 ; Gaither v. Ferebee, 1 Winst. 315; State 
v. Norton, 1 Winst. 305, cited and approved.) 


This was an indictment against Ellick, a slave, for the 
murder of another slave, Cornelius, tried before Frencu, J., 
at Fall Term of Granville Superior Court, 1864. 

*Micajah, a slave, a witness on the part of the State, swore 
that one night in the last summer, he had a quarrel with 
the prisoner, about the prisoner’s having been attacked by a 
dog, a week before. He and the prisoner fought—he threw 
the prisoner down, and seeing the prisoner feeling for his 
knife, he left him—shortly afterwards he saw the prisoner 
seated on the door sill with the deceased; he heard some 
words pass between the two, but did not hear what they 
were. He saw the prisoner get up, and immediately after- 
wards the deceased arose, and as he rose, prisoner made a 
thrust at him with both hands, and witness saw the blow 
stricken on the left side of deceased, who, immediately after 
receiving the blow, reached his hand inside the door and 
took a stick and knocked prisoner down, The deceased 
died of the wound. The stick, which the deceased used, was 
admitted by the State to be a deadly weapon. Other wit- 
nesses for the State swore to the same general effect as 
Micajah. 

Witnesses were examined on the part of the prisoner, who ~* 
testified to the facts stated in the opinion of the Court. 

The counsel for the prisoner requested the Court to charge 
the jury, that if they had a rational doubt, from the evi- 
dence, whether the killing was done with malice, that the 
prisoner was entitled to the benefit of that doubt, and they 
should find the prisoner guilty of manslaughter, only. The 
Court refused to give the instruction. The counsel for the 


prisoner further requested the Court to charge the jury, that 
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if the fatal blow was given by the prisoner, after he was 
stricken with the stick by the deceased, that it was man- 
slaughter, only. The Court declined to give the instruction, 
because there was no evidence to sustain it. The Court in- 
structed the jury, that *upon the evidence of the witnesses, 
on the part of the State, or of the prisoner, the killing was 
murder. 

The counsel for the prisoner excepted to the charge of the 
Judge. 

The jury found the prisoner guilty, and, from judgment 
accordingly, the prisoner appealed. 

‘ 


Altorney General, for the State. 


Eaton, for the prisoner:—In substance and effect, the 
Judge instructed the jury, that according to the whole of 


the testimony, and that of each witness, this was a case of 
murder, and there was no evidence, however slight, tending 
to prove a legal provocation. It is insisted, in behalf of the 
prisoner, that the charge is erroneous, and that it is in con- 
flict with the act of 1796, and the views of this Court, in 
the case of the Slate v. Allen, 3 Jones, 257. In that case, the 
Chief Justice, in delivering the opinion of the Court, uses 
these words: “A Judge is not at liberty to express an opin- 
ion as to the sufficiency of the evidence. When there is a 
defect, or entire absence of evidence, it is his duty so to in- 
struct the jury; but if there be any competent evidence, 
relevant and tending to prove the matter in issue, it is the 
true office and province of the jury to pass upon it; although 
the evidence may be so slight that any one will exclaim, 
“certainly no jury will find the fact upon such insufficient 
evidence,’ still the Judge has no right to put his opinion in 
the way of the free action of the jury, even should he deem 
it necessary to do so, in order to prevent them from being 
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misled by the arguments of counsel, or their own waut of 
apprehension.” 

*Before commenting on the evidence set forth in the bill 
of exceptions, I will make a remark or two on the law of 
murder and manslaughter, in connection with this case. If 
a distinction of any practical importance is to be recognized 
between homicide, committed with malice, and a killing, 
where the fatal act is the result of a sudden transport of 
passion, which may be regarded as an incident to human 
infirmity, if there be any substantial difference between a 
killing, from the wickedness of the heart, and a killing un- 
der the influence of the ordinary frailties of our nature, it 
must follow, upon principle, that an assault with a deadly 
weapon will extenuate a homicide to manslaughter, even 
though, the party slaying may use a deadly weapon himself. 

What is an assault? If A advances in a threatening at- 
titude towards B to strike him, and is stopped just before 
he is near enough for his blow to take effect, it is an assault. 
Stephen v. Myers, 19 Eng. Com. Law Rep. 414. This case 
is cited as authority by enlightened elementary writers. 
See Arch. Crim. Pleading, 417 ; 3 Green. on Ev. sec. 59. It is 
also referred to with respect and approbation by Judge Gas- 
ton, in the case of the Slate v. Davis, 1 Tred. 125. If the law 
is truly stated in the case of Stephen v. Myers, it must fol- 
low, upon principle, that if A reaches after a stick, and 
turns round to strike B with it, who is already within 
striking distance, it is an assault, though B may strike him 
before he can accomplish his purpose. 

There is evidence in the statement of the witness, Har- 
riet, tending to show that the deceased committed an as- 
sault, with a deadly weapon, upon the prisoner immediately 
before the mortal wound was given. She says, “the pris- 
oner sat on the door sill by the deceased. Witness *heard 
some words pass between them, but does not recollect what 
they were. The prisouer got up first. Cornelius rose up 
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and reached his hand inside the door and got his stick, As 
he was turning round, prisoner struck him on the left side. 
Witness heard the rip.” The prisoner, to use the language 
of the Court in the case of the State v. Allen, has a right to 
insist that the testimony should be taken in the point of 
view most favorable to him; and that if, in any aspect of 
the evidence, it is consistent with his being guilty of man- 
slaughter only, there was error in the manner in which the 
case was put to the jury. In reference to the evidence of 
Harriet, if she had been the only witness, the proper charge 
would have been, that if the prisoner had reasonable ground 
to believe, that the deceased reached after the stick and 
turned round to strike him with it, it was manslaughter. 
Such an instruction would have been proper upon the 
whole of the evidence together. That the deceased reached 
his hand inside of the door for his stick, (admitted to be a 
deadly weapon,) is proved by Micajah, George and Harriet. 
That it was his purpose to strike the prisoner with it, is 
proved by Micajah and George, both of whom say, that he 
knocked him down three times with the stick. Jack also 
proves that the deceased struck the prisoner with it. Mi- 
cajah and George state, that the stick was reached for after 
the wound was inflicted on the deceased, but Harriet’s evi- 
dence, if believed, shows that it was before. Whether the 
reaching for the stick was before or after the wound was 
inflicted, was a question of fact, and not a question of law; 
a question for the jury, and not one for the Court. A jury 
may believe a witness in part, and disbelieve other parts of 
his testimony as founded in mistake or perjury. They 
may, and often do, *believe one witness as to a part of a 
transaction, and reject his statement, and adopt that of an- 
other witness as to other parts of the transaction. Suppose 
that they should believe Harriet, as to the time when the 
stick was'reached after. Suppose they should then reject 
the improbable statement of George, as to the conversation 
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which preceded any acts of violence on either side. They 
might well do so, for he says, “he heard prisoner say to 
deceased, you have all laid up to whip me about that dog,” 
to whom the deceased replied, “ whom do you mean by you 
all?” Prisoner replied, “I mean you, and nobody else, and 
I will fix you for it now.” Suppose, then, that they should 
believe Micajah, George and Jack, as to the purpose for 
which the stick was obtained and used, we then have this 
ease: A reaches after a deadly weapon te give B, who is 
very near him, a violent blow. 3B anticipates him, and stabs 
him with a dirk in the left side, whereupon A, not deterred 
by the wound, knocks B down three times with a bludgeon. 
Here would certainly be a case in which the party slaying 
‘annot be guilty of anything more than manslaughter. The 
question is not, whether an intelligent jury would come to 
the conclusions on the facts of the case which I have men- 
tioned, or whether the weight of the evidence would war- 
rant them in so doing; but whether they had not a right, 
as triers of the facts, to come to such conclusions, or wheth- 
er, in other words, there was any proof, however slight, 
tending to establish these views of the transaction. 

I have said that Ilarriet’s evidence, if believed, shows 
that the reaching after the stick was before the wound was 
given. It is true, that she does not, in the case made out 
by the Judge, say, in so many words, that it was before, but 
it is clear that such was her meaning: She mentions *that 
fact before the other. In common conversation, and in al- 
most every narrative, we mention facts in the order in which 
they occurred in point of time, and if we do not do so, we 
show in what order we mean to state them as having occur- 
red, because, without any explanation, the presumption is, 
that they occurred in the order in which they are stated. 
It would be ina case like this, either gross ignorance or 
palpable perjury in a witness, not to mention facts in the 
order of time in which they took place, and to make no 
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explanation as to when they occurred, so that the real order 
of events may be accurately understood. 

In the case of the State v. Allen, the Chief Justice says that 
suppose the jury should disbelieve Magee and Ilicks, and 
should believe Hobgood. These were the witnesses present 
at the killing. It does not appear from the case that either 

s was impeached, and the probabilities were strongly against 
Hobgood’s evidence containing the true view of the trans- 
action. Suppose that, in our case, the jury should disbe- 
lieve all but Jack and Harriet. An intelligent jury, with a 
correct exposition of the law from the bench might, in that 
event, well acquit of murder. The prisoner has a right to 
have the case decided in this Court, as if the Judge had pro- 
nounced it murder, according to the evidence of each wit- 
ness, 

The charge of his Honor is still more open to just excep- 
tion, in another particular of deep and vital importance. It 
invades (of course unintentionally) the right of the jury to 
determine upon the credibility of the witnesses. He says 
that, “upon the evidence of the witnesses upon the part of 
the State or the prisoner, it was a case of murder,” without 
saying whether they should believe the witnesses or not, or 
using any words of equivalent import. *The omission is a 
grave and serious one, and renders the instruction clearly 
and fatally erroneous. A jury being told by the Court that, 
upon the evidence on both sides, it was a case of murder, 

‘would consider their task a mere matter of form, and would 
think that they had nothing to do in the matter but merely 
to retire for a few moments, and then return with a verdict 
of guilty, in conformity with the views of the Judge, what- 
ever notions they might have as to the facts of the case, or 
the credibility of the witnesses. I deny the right of a Judge 
in North Carolina to charge in this manner, no matter 
what may be the evidence in the cause. 

In my opinion, the Judge ought to have instructed the 
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jury, in substance, as follows: “If the jury shall believe, 
that the déceased reached after his stick just before the 
mortal wound was inflicted, and the prisoner had reason- 
able ground to believe that he did so for the purpose of 
striking him with the stick, then it was a case of man- 
slaughter.” He certainly ought to have told them that it 
was their exclusive right to pass on the credibility of the 
Witnesses, 

I will, with the indulgence of the Court, add a word or 
two on the doctrine of reasonable doubt. [am aware that 
this Court, sustained, as I admit, by high authority, and 
probably deeming itself bound by it, has held that the doe- 
trine applies merely to the fact of killing. If the question 
is not, in the view of this Court, too far settled by author- 
ity, now to be reviewed in the light of principle, I would, 
with great deference, suggest that the rule, that doubt must 
be followed by acquittal, results from the humane maxim, 
that it is better than ten guilty persons shall escape than 
that one innocent man shall suffer, and that the principle, 
on which the rule is grounded, is as *much applicable to the 
grade of the homicide, as it is to the fact of the homicide. 


Pearson, C. J. We concur with Mr. Eaton in the posi- 
tion, that from the manner in which the case was put to the 
jury, the motion for a venire de novo is to be considered on 
the testimony of the witnesses for the prisoner only ; and 
that the testimony of his principal witness, Ilarriet, is to 
be taken in the view most favorable to him. This follows, 
from the fact, that the Judge made a general charge, and 
did not “declare and explain the law arising on the evi- 
dence.” State v. Summey, 2 Winst. 108; Gaither v. Ferebee, 
1 Winst. 310; State v. Norton, 1 Winst. 303. 

We have these facts: The prisoner and one Micajah, in 
a star-light night and in the shade of trees, had a fight. 
Micajah got the prisoner down, and then ran off. The 
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prisoner rose up, and had his hand to his side, as if he was 
holding something in his hand ; he then sat down on the 
door sill, on which the deceased was sitting. Words passed 
between them—the prisoner got up—the deceased then rose 
up and reached his hand inside the door and got a stick. 
As he was turning round (after getting the stick,) the pris- 
oner stabbed him in the left side with a bowie knife, the 
blade of which was nine inches long. The deceased then 
knocked him down with the stick; as he rose, he knocked 
him down a second and a third time; prisoner ran off, the 
deceased followed him a few steps, and fell, and died of the 
wound, The bowie-knife and stick were admitted to be 
deadly weapons. 

The learned counse] insisted that the offence was. man- 
slaughter, on two grounds. 1. The act of seizing the stick, 
with an intent instantly to strike, was an assault with 
a deadly weapon, and amounted to legal provocation. 
*2. The prisoner had reasonable ground to believe that the 
deceased was about to do him great bodily harm, and struck 
to prevent 1t, which mitigates the offence to manslaughter. 

Conceding these principles of law, the Court is of opinion 
that neither applies to this case, and that the offence is mur- 
der. There is some confusion in respect to the application 
of these principles of the law of homicide, growing out of 
obiter dicta and certain decisions to be met with in the books. 
It is important that all confusion should be cleared away, 
especially in times like these; for one of the ill effects of 
war is to scatter deadly weapons among the people, familiar- 
ize the public mind to scenes of blood, and make a resort to 
such weapons a thing of frequent occurrence, unless it is pre- 
vented by the fear of the law. On this account, without 
attempting to review the cases, (which would be an endless 
task,) I will endeavor to givethe reasons on which the law 
is based ; whereby the proper applications of its principles 
will be made clear. ‘ 
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Manslaughter is of two kinds: Ist. When the killing is 
of the heat of blood. 2d. When the killing is by accident 
or mistake, arising from negligence, or a want of due pre- 
caution. 

1. If A is about to strike B, who is unwilling to enter 
into a fight, and shows it by words or actions, or otherwise, 
as by going back, or warns A not to strike, and A presses on 
and strikes,or attempts to strike, and thereupon B kills with 
a deadly weapon, it is manslaughter; for there is a legal 
provocation, and the law ascribes the killing to “heat of 
blood,” and not to malice. 

2. If, on a stdden quarrel, the parties begin a fight by 
consent, without deadly weapons, and, after blows pass, one 
uses a deadly weapon and kills, it is manslaughter; *for, by 
the excitement of the fight, the blood is heated, and the 
killing is done, not of malice, but in the “ furor brevis,” which 
the law, out of indulgence to human frailty, allows to miti- 
gate the offence, although the party had himself committed 
a breach of the peace by entering into the fight willingly. 

3. If, on a sudden quarrel, the parties fight by consent, aé 
the instant, with deadly weapons, and one is killed, it is but 
manslaughter, provided the parties fight on equal terms, and no 
undue advantage is taken; far the fairness of the fight rebuts 
the implication of malice, and the law mitigates the offence, 
out of indulgence to the frailty of human nature. 

Which of these three principles is applicable to our case ? 
When it is proved that one has killed intentionally, with a 
deadly weapon, the burthen of showing justification, excuse 
or mitigation, is on him, It is admitted the prisoner killed 
intentionally, with a deadly weapon. Ile does not show, by 
his words or actions, that he declined the fight, or gave back, 
or warned the deceased not to strike. So the first principle 
does not apply. The parties did not begin the fight without 
deadly weapons. So the second principle does not apply. 
The parties fought, by consent, with deadly weapons; so the 
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case falls under the third principle, and the question is nar- 
rowed to this: Does the principle in regard to a fair fight 
apply ? or does the case fall under the exception in regard 
to a fight on unequal terms, and when undue advantage is 
taken? This is too plain for discussion. The prisoner, hav- 
ing his weapon ready, took his adversary at a disadvantage, 
and stabbed him in the side while he was in the act of turn- 
ing round to face him, and before he was “on his defence.” 
This dastardly act excludes the idea that *he entered into the 
fight in compliance with the common notions of honor, and 
shows that he “sought the blood” of the deceased. 

The principle by which a killing in a fair fight, with 
deadly weapons, is mitigated, was adopted at a time when 
every gentleman wore a sword ; and the custom was, on of- 
fence given, to draw and fight. Such fights, owing to the 
expertness of the combatants in defence, were not often fatal. 
Manners have since changed. No one in private life now 
wears a sword ; and how far this may affect the principle is 
a serious question; but it is certain that a fair fight at the 
instant with deadly weapons, is now a rare occurrence. 
When one has a knife, and the other a stick or a pistol, they 
are not on equal terms; and the purpose of each is to take 
advantage and give a mortal blow, as soon as possible. Such 
cases fall under the exception; the party killing is a mur- 
derer, and there is nothing to mitigate. 

If, as contended by Mr. Eaton, in a “ mutual combat ” with 
deadly weapons, the offer to strike amounts to a legal pro- 
vocation, neither party would ever be guilty of more than 
manslaughter; for each could say, “ my adversary was about 
to strike with a deadly weapon!” So it would make no dif- 
ference whether the fight was declined or entered into wil- 
lingly, or was fair or unfair—and the law would encourage 
a hasty resort to deadly weapons, and an unfair use of them, 
by saying, “ You need not show that you declined the fight, . 
and attempted to avoid it; you need not show that you took 
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no undue advantage—use your weapon as soon as you can, 
and take all advantages! for if your adversary is about to 
strike, it is a legal provocation, although you are also about 
to strike, and whichever kills will only be guilty of *man- 
slaughter.” This would only lead to horrid consequences, 
and completely upset and confound ali the principles which 
have been so carefully adopted to deter men from’ the use of 
deadly weapons, and at the same time extend a reasonable 
indulgence to the frailty of human nature. 

The learned counsel did not insist with much earnestness, 
that the case could be brought under the second kind of 
manslaughter. One or two instances will show that the doc- 
trine has no application, viz: 

1. If one handles a loaded gun so negligently that it goes 
off and kills, it will be excusable homicide or manslaughter, 
according to the degree of negligence. 

2. An officer pushed abruptly and violently into a gentle- 
man’s chamber early in the morning to arrest him, not tell- 
ing his business or using words of arrest. The gentleman, 
not knowing that he was an officer, under the first impulse 
stabbed him with his sword. It was ruled manslaughter at 
common law, for the prisoner, not knowing the oflicer’s busi- 
ness, thight, from his behavior, reasonably conclude that he 
was about to rob or murder him. Cook's case, Cro. Car., 538. 

3. Upon an outcry of thieves, in the night time, a per- 
son, who wes concealed in a closet, but no thief, in the 
hurry and surprise the family was under, was stabbed in 
the dark. This was holden to be an innocent mistake, 
and ruled chance-medley. Lever’s case cited in Cook's 
case supra. Foster, at page 299, observes of this case: 
“Possibly, it might have been better ruled manslaughter, 
due circumspection not having been used. In all cases, 
when the offence is mitigated, because the party acted un- 
der a mistake, for which there was reasonable ground, if 
the danger had been real, the act would have been justi- 
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*fiable. In our case the danger was real—the deceased was 
about to strike with a deadly weapon ; and if this doctrine 
applies, the killing was justifiable, and the prisoner ought 
to have been acquitted. eductio ad absurdum. 

The second objection to the charge is not tenable. From 
the view we have felt bound to take of the case, the Judge 
is consideted as having, in effect, instructed the jury that, 
putting the testimony of the witnesses on the part of the 
State out of the case, as an intentional killing with a deadly 
weapon was admitted, the testimony of the prisoner’s wit- 
nesses did not mitigate the offence to manslaughter ; and the 
prisoner has no right to complain, because the instruction 
assumes that what his own witnesses swore to was true. 

The third objection is not tenable. The position “ that 
the principle on which the doctrine of reasonable doubt is 


grounded, is as much applicable to the grade of the homi-, 


”) 


cide, as it is to the fact of the homicide” is not true. The 
error consists in not attending to the distinction, that the fact 
of the homicide must be proved by the State; but if found 
or admitted, the onus of showing justification, excuse or 
mitigation, is upon the prisoner. At page 290 Foster says: 
“ Whoever would shelter himself under the plea of provoca- 
tion, must prove his case to the satisfaction of the jury ;” 
the presumption of law is against him, “ till the presumption 
is repelled by contrary evidence.” At page 255 the matter 
is explained at large. 

The principle on which the doctrine of reasonable doubt 
as to the fact of the homicide is grounded, is, that in favor 
of life, the fact which the State is required to establish, must 
be proved beyond a reasonable doubt. It certainly would 
not be in favor of life, to apply this *doctrine to matter of 
mitigation, which the prisoner is required to establish. 
Hence, in regard to, that, the rule is, the jury must be satis- 
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fied by the testimony that the matter offered in mitigation 
is true. 
There is error. This must be certified, &e. 


Note.—A Judge must declare and explain to the jury the law arising 
on the evidence. State v. a 65 N.C. 288; Smith v. Smith, 72 N 
C. 159; State v. Gaither, 72 N. C. 458 ; Hill 0. Sprinkle, 76 N. C. 353. 

If two fight upon a sudden quarrel, ond one kills the other, the chances 
being equal, this constitutes manslaughter. State v. Massage, 65 N. C. 
480. 

If A assaults B, giving him a severe blow, and B strikes him witha 
deadly weapon and death ensues, it is manslaughter. If the provocation 
from A is slight and B strikes, and ii appear from the weapon used, or 
other circumstance, that B intended tv kill A, or dohim bodily harm, 
and death ensues, it is murder. State v. Smith, 77 N. C. 488. 

Upon a trial for murder, the fact of killing with a deadly weapon being 
proved, it is incumbent upon the prisoner to establish matter of mitiga- 
tion, neither beyond a reasonable doubt, nor according to the prepon- 
derance of testimony, but to the satisfaction of the jury. State v. Wil- 
lis, 63 N. C. 26; State v. Haywood, Phil. 376. If the jury are left iu 
doubt, it is murder. State v. Smith, 77 N. C, 488. 

See State v. Jones, 64 N. C. 56. 


*THE STATE v. B. M. EDNEY. 
(2 Winst. 71.) 


A Judge, being possessed of jurisdiction over the person of a prisoner 
by any proceeding before him, may adjudge that he be allowed bail, 
and make an order that his recognizance be taken by a Justice or Jus- 
tices of the Peace, named by him, in a sum fixed by him ; and a recog- 
nizance taken according to the order, is valid. 

An instrument of writing, executed with intention to comply with such 
an order, in form, a bond, signed and sealed by the prisoner and his 
surety, on the prisoner’s being let out of prison, and received by the 
Justices named, by them returned to the proper Court, and by its 
order filed as a record, is a recognizance 

Taking a recognizance, consists merely in making and attesting a mem- 
orandum of the acknowledgement of a debt due to the State, and of 
the condition on which it is to be defeated. 
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Presenting a petition to a Judge, for a writ of habeas corpus, gives him 
jurisdiction of the subject, and the parties may waive all errors and 
dispense with all forms, in the proceedings on it. 

Where a petition for a habeas corpus was presented to a Judge, in order 
that the petitioner might be admitted to bail, and the Judge gave no 
formal judgment, but informally expressed his opinion in writing on 
the petition that the prisoner was entitled to bail, and signed his name 
officially to a sheet of paper, that a writ might issue if the parties de- 
sired it ; and, by the consent of the Solicitor for the State, suggested 
that bail might be taken without any further proceedings on the peti- 
tion, and fixed the amount in which bail should be taken, and named 
the Justices of the Peace to take it, and the prisoner was afterwards 
discharged from prison, on his entering into a recognizance, together 
with the defendant as his surety, in the sum fixed by the Judge, before 
the Justices named by him, and the prisoner and defendant subscribed 
their names and affixed their seals to the recognizance ; this is plenary 
proof of a waiver of all errors in the proceedings, 

It seems that the defendant would be estopped by the recital that, *‘upon 
application to the Judge, he had ordered that the prisoners be allowed 
bail in the sum of $2,000 each, and had authorized the two Justices 
to take the recognizance.*’ 

(State v. Hill, 3 Ired. 398, and Iredell v. Barbee, 9 Ired. 250, cited and 

approved. ) 


This was a scire fucias, to show cause why an execution 
*should not issue on a forfeited recognizance, and was tried 
before Reaper, J., at the Superior Court of Buncombe coun- 
ty, Term 1864, on the plea of nul tiel record. 

The State gave in evidence a record of the Superior Court 
of Law of Buncombe county, setting forth that at Spring 
Term of that Court, “B. J. Smith and W. W. McDowell, 
Justices of ‘the Peace of said county, brought into Court 
paper writings of the tenor following, to wit: (Here was 
inserted the petition of J. A. Shock and five others, ad- 
dressed to the Hon. Wm. M. Shipp, one, &c., praying for a 
writ of habeas corpus, in order that they might be bailed.) 
The record then proceeded: “ Upon the facts stated in this 
petition, I think the parties entitled to bail. Therefore, by 
the suggestion of the Solicitor, without the formality of a 
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writ, and to save trouble and expense, I suggest that they 
be admitted to bail in the sum of two thousand dollars 
eaeh, and that B. J. Smith and W. W. McDowell take bond 
for their appearance at the first Superior Court to be held 
after this time. Ifthe suggestion is not adopted, the writ 
must issue above my name, which is signed near the bottom 
of this sheet. 
(Signed) W. M. SHIPP. 
February 5th, 15#4. 


(Signed ) W. M. SHIPP, J. 8. C. L. E.” 


*“ Know all men by these presents, that we, J. A. Shock, 
Carol Walton, James T. ILolbert, Daniel Mayberry, G. W. 
Walker and B. M. Edney, are held and firmly bound to the 
S.ate of North Carolina in the sum of two thousand dollars, 
for the faithful payment whereof we hereby bind ourselves, 
our heirs, executors and administrators. 

“The condition of the above obligation is such: Whereas, 
the above bounden, J. A. Shock, Carol Walton, James T. 
Ilolbert, Daniel Mayberry and G. W. Walker, have been 
committed to the common jail in and for the county of 
Buncombe in said State, charged with the crimes of larceny, 
robbery and burglary; and, whereas, on application to the 
Hon. W. M. Shipp, one of the Judges of the Superior 
Courts of Law and Equity in and for said State, he has 
ordered that the said last parties be allowed bail in the sum 
of two thousand dollars each, the bond to Le received by L. J. 
Smith and W. W. McDowell, Justices of the Peace: now if 
the said J. A. Shock, Carol Walton, James T. Holbert, Daniel 
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Mayberry and G. W. Walker, and each of them shall well 
and truly make their and his personal appearance before the 
Judge of the Superior Court of Law, to be held in and for 
the county of Buncombe aforesaid, on the 6th Monday after 
the 4th Monday in April, A. D., 1864,andif they and each 
of them shall well and truly make their and his personal 
appearance before the Judge of any Court of Oyerand Term- 
iner that may be ordered to try criminal cases in and for the 
county of Buncombe aforesaid, at any time before the said 
Superior Court, and not depart the Court aforesaid until 
lawfully discharged, then, the above obligation to be void. 
Otherwise to remain in full force and effect; and it is ex- 
pressly understood that the above bond is for the several 
appearance of the last *named parties; and that the for- 
feiture is to be the forfeiture of the said sum of two thousand 
dollars for the default of each and every one of said last 
named parties. 

Test: 

(Signed) P. C. WALTON, [ SEAL. | 

(Signed) JAMES T. HOLBERT, [SEAL. | 
his 

(Signed) DANIEL %~ MAYBERRY, [sEAt.] 
mark 

(Signed) J. A. SHOCK, [SEAL. | 

(Signed) G. W. WALKER, [ SEAL. | 

(Signed) B. M. EDNEY, [SEAL. ] 

Approved : ° 
W. W. McDowe t, J. P. 

Approved : 

B. J. Smrru, J. P.” 

And the said papers and recognizance were ordered by 
the Court to be entered of record and were duly entered 
accordingly, and at the same term of the Court the follow- 
ing proceedings were had, to wit: 

“The said defendant is called on his recognizance and 
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failed to answer and appear. Let scire facias issue according 
to law. Judgment nisi against the defendant and his 
surety, B. M. Edney, for the sum of two thousand dollars.” 
*The Court adjudged that there was no such record as is 
supposed by the scire facias. 
The State appealed. 


Attorney General, for the State. 
W. J7. Bailey, for defendant. 


Pearson, C. J. In support of the plea, “nul tiel record,” 
the defendant takes three grounds. This Court is of opinion 
that neither is tenable. 1 “The Judge had no power to au- 
thorize the Justice of the Peace to take the recognizance.” 

When a Judge, in a proceeding initiated before him, ad- 
judicates that the party is entitled to be discharged on giv- 
ing bail, and fixes the amount, it has long been the practice 
in this State, if the party be not prepared with sureties, for 
the Judge to authorize one or more Justices of the Peace, 
named by him, to take the recognizance ; and recognizances 
so taken have heretofore, as far back as the memory of the 
members of this Court extends, always been deemed valid. 
This practice has prevailed so long, and is so obviously for the 
ease of the citizen, that we would not be justified in now 
putting a stop to it, unless satisfied that it is in violation of 
some important principles of law It is true, a judicial 
function cannot be delegated: but after the Judge has deci- 
ded that the party is entitled to be discharged on giving bail, 
and has fixed the amount, all of the questions presented by 
the proceedings are disposed of, and nothing remains to be 
done but to carry the adjudication into execution ; and there 
isno reason why the Judge may not authorize a Justice of the 
Peace to do it; for all he has to do is to pass on the suffi- 
ciency of the surety, and to attest the *fact that the recogni- 


zance is entered into. The former involves no question of 
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law, but is a matter of fact, which may be ascertained by 
one min, who is authorized to administer an oath, as well 
as another, and although in strictness it may be deemed an 
act of a judicial nature, it affords rather a technical, than a 
substantial objection to the practice. The latter is a mere 
ministerial act, which requires no exercise of judgment, 
either in respect to a matter of law, or of fact; and is done 
by hearing the recognizance, and making and attesting a 
“minute” or memorandum, by which a formal recognizance 
may be afterwards drawn up, for instance: “ A B recog- 
nized in $1000 to appear at &c.” “C D recognized as surety 
in alike sum.” In State vy. Hill, 3 Ired. 398, Judge Ruffin 
sanctions the practice and intimates an opinion that it may 
be supported on the ground that a Justice of the Peace has 
power, virtute officii, to take recognizances ; and the effect of 
the order of the Judge is simply to enable the Justice to ob- 
tain control of the body, which he could not otherwise do, 
having no power to issue a writ of habeas corpus. So, the 
authority conferred by the Judge, is not a delegation of a 
judicial function, but the substitution of one judicial officer 
in place of another, in respect to a minor part of the pro- 
ceeding, the main questions having been disposed of. 

2. ‘“ The Judge made no adjudication allowing the pris- 
oner to give bail, and no order authoring the Justice of the 
Peace to take the recognizance.” 

It is true, an adjudication that the prisoner is entitled 
to be discharged on giving bail, is not formally set out, 
and there is no formal order authorizing the justices to 
take the recognizance. But these things are done in sub- 
‘stance, and all errors are waived by consent. The facts 
*are —the petition is filed, and the Judge decides that the 
writ should issue; and for this purpose signs his name 
officially, and directs the formal words to be inserted, and the 
writ to issue, if necessary ; but for the sake of saving “ ex- 
pense and trouble,” with the consent of the Solicitor for the 
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State, he expresses his opinion, that on the facts stated, the 
petitioners are entitled to be discharged on giving bail for 
their appearance, fixes the amount at $2,000 for each, and 
suggests that the recognizance be taken by two Justices of 
the Peace, whom he names, without the formality of a writ. 
This suggestion is accepted and acted on. The Justices 
named treat the matter as if the Judge had allowed the pris- 
oners to give bail, and authorized them to take it, This is 
done with the consent of the Solicitor, and of the prisoner, 
and of the defendant, who was offered as surety, and they 
admit under their hands and seals, that, “ upon application to 
the Judge, he had ordered that the prisovers be allowed bail in 
the sum of $2,000 each, and had authorized the two Justices to 
dake the recognizance,” which is done, and the prisoners there- 
upon discharged. 

There is force in the suggestion that, on the authority of 
Tredell v. Barbee, 9 Tred. 250, and United States v. ............ ‘ 
2 Brockenborough, 115, these admissions made in a solemn 
manner, and acted on for the benefit of the prisoners, amount 
to an estoppel, and conclude the parties from gainsaying the 
matters admitted. However this may be, it is clear that if 
the admissions do not operate by way of estoppel, they con- 
stitute plenary evidence of consent to “waive all errors,” and 
dispense with all parts of the proceeding preliminary to 
taking the recognizance, which it was in ‘the power of the 
parties to dispense with. 

*It is true, “ consent cannot confer jurisdiction ;” but we 
are of opinion that the jurisdiction of the Judge attached | 
and the proceeding was regularly constituted before him, by 
filing the petition ; and all errors of form could be waived | 
and all formal parts of the proceeding be dispensed with, by 
consent. For instance, if the parties consent that the body 
need not be produced, and, on the return, setting out “ the 
cause of detention,” the Judge disposes of the question, his 
ruling is binding. This shows that, after the proceeding is 
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regularly constituted, the parties may, by consent, treat the 
production of the body as a matter of form, and dispense 
with it, although it is usually the most important part of the 
proceeding; and the Judge cannot dispose of. the matter, 
unless the body is produced, or considered as present, by 
consent, and error waived. 

So, after the petition is filed, if the parties submit the 
questions on a “case agreed,” waiving, by consent, the neces- 
sity for issuing a writ, I apprehend the ruling would be 
binding; for the purpose of the writ is, simply, to compel 
the production of the body, together with the cause of de- 
tention; and if that purpose be answered, the writ may be 
treated as matter of form, and waived by consent. Qur case 
is stronger—for the Judge signed his name officially, with 
_directions to insert the formal words; and the writ, so faras 
his action was concerned, had issued,and further proceed- 
ings on it were dispensed with by consent. 

It is also tiue that it was irregular for the Judge to 
give his opinion that, on the facts stated, the prisoners 
were entitled to be discharged on giving bail, and to fix 
the amount and name the Justices of the Peace, before and 
in anticipation of the consent of the prisoners to waive er- 
rors and dispense with formal proceedings; but, as this 
*consent was afterwards, while the proceeding was pending, 
given in the fullest manner, the irregularity was cured ; and 
it would have been an idle form for the Judge to repeat his 
opinion, and to state the amount of the bail, and name the 
Justices of the Peace a second time. 

3. * The recognizance is not in due form, and was not 
taken as authorized by the Judge.” 

We stated, under the first head, what is necessary in or- 
der to take a recognizance. 

These requisites are complied with. The signing and 
sealing, by the prisoners and the defendant, were not neces- 
sary to give validity to the recognizance; but, in respect to 
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that, it does no harm; and in respect to the consent to waive 
errors, &c., we have seen, under the second head, that it had 


a very important bearing. 

Whether the defendant can be made to pay more than 
one sum of $2,000, by a proper construction of the instru- 
ment, is a question not presented in this case. 

There is error. Judgment reversed and judgment for the 
State according to scire facias. 


Nore.—It is competent for a Judge to authorize the Sheriff or any 
other person, to take a recognizance from a defendant for his apperance, 
&ke., the Judge having first fixed the amount of such recognizance. Al- ~ 
though the recognizance authorized to be taken be put in the form of a 
bond, with the creditors, signed and sealed by the defendants, yet it is 
valid as a recognizance. State v. Houston, 74 N. C. 549; same case 
74.N.C, 174. 


*THE STATE v. JAKE, 
(2 Winst. 80.) 

It is not burglary to break and enter asmoke house thirty-five steps 
from a dwelling house, the dwelling house having no inclosure 
around it. 

A log cabin belonging to the owners of a tobacco factory, in which the 
superintendent of the factory usually slept, is a dwelling house, in 
which burglary may be committed. 

(State v. Langford, 1 Dev. 253; State v. White, 4 Jones, 349; State v. 
Jenkins, 5 Jones, 430, and State v. Curtis, 4 Dev. and Bat. 222, cited 
and approved ) 


This was an indictment for burglary, tried before Frencu,, 
J., at Fall Term, 1864, of Person Superior Court. 

The evidence, relative to the points on which the case 
turned in this Court was, that Alexander Walker and two 
others were owners of a tobacco factory in Person county. 
The factory, and a smoke house appurtenant to it, were in- 
closed—one wall of the smoke house and one wall of the 
factory, forming part of the inclosure. The smoke house 
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was fifteen feet from the factory. There was a log cabin 
-about thirty-five or forty steps from the smoke house, be- 
longing to the owners of the factory, and occupied by the 
superintendent of the factory, who usually slept in it. 
This house was not inclosed. The superintendent some- 
times kept the key of the house. There was evidence to 
show that the smoke house had been broken and entered in 
the night by the prisoner, and that some bacon had been 


stolen from it by him. 
The jury found the prisoner guilty, under the instructions 


of the Judge. 


Attorney General, for the State. 
Graham, for the prisoner. 


*BartLe, J. Burglary, at common law, is defined to be 
the breaking and entering the dwelling house of another, 
in the night time, with intent to commit a felony therein. 
Roscoe’s Cr. Ev., 298 ; State v. Langford, 1 Dev. 253 ; State v. 
Jenkins, 5 Jones, 430. Every permanent building, in which 
the owner or renter and his family, or any member thereof, 
usually and habitually dwell and sleep, is deemed a dwel- 
ling in which this crime may be committed. See Ros. Cr. 
Ey., 299, and the authorities there referred to, and State v. 
Jenkins, ubi supra. The term “dwelling house” includes 
within it not only the house in which the owner or renter 
and his family, or any member of it, may live and sleep, but 
all other houses appurtenant thereto, and used as part and 
parca thereof, such as kitchen, smoke house, and the like ; 
provided they are within the curtilage, or are adjacent, or 
very near to the dwelling house. State v. Langford, ubi su. 
pra, State v. White, 4 Jones, 349. If the kitchen, smoke 
house, or other house of that kind, be placed at a great dis- 
tance from the dwelling, and particularly if it stand outside 


of the curtilage, or inclosed yard, it cannot be considered a 
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part of the dwelling house, for the purpose of being pro- 
tected against a burglary. The reason is that the law pro- 
tects, from unauthorized violence, the dwelling house and 
those which are appurtenant, because it is the place of the 
owner's repose ; and if he choose to put his kitchen or smoke 
house so far from his dwelling that his repose is not likely 
to be disturbed by the breaking into it at night, it is his 
own folly. In such cases the law will no more protect him, 
than it will when he leaves his doors or windows open. 
State v. Langford, ubi supra. 

*The principles, which we have thus stated as establish- 
ing the kind of house in which a burglary may be com- 
mitted, we do not understand the counsel on either side to 
dispute. In their aplication to the facts of the case now 
before us, the counsel for the prisoner contends: Ist, That 
the house, in which the superintendent Pulliam slept, was 
not such an one as the law recognizes as a dwelling house ; 
and 2dly, if it were, the smoke, or meat house which 
was broken open, was so situated in reference to it, that it 
could not be considered as a part or parcel of it. 

Upon the first point, our opinion is against the position 
taken by the prisoner’s counsel. The building is described 
to be a small log house, and is called a log cabin; but it 
appears to have been a substantial, permanent one ; and 
therein differs from a teut or a booth erected in a market or 
fair, in which no burglary could be committed, although 
the owner lodges in it. See 1 Hawk PI. Cr. ch. 38, sec. 35; 
1 Hale Pl. Cr. 559; Ros. Cr. Ev. 300. This house was in 
truth, the dwelling house of the owners of the tobacco fac- 
tory, and not of the superifitendent, Pulliam, he being only 
their servant or employee. See State v. Curtis, 4 Dev. and 
Bat. 222. But if it were taken to be the dwelling of Pul- 
liam, there is a count in the indictment which so states it. 

As to the second position taken for the prisoner, there 
is, perhaps more doubt, but upon mature consideration, 
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we think it is in his favor. The dwelling house in which 
Pulliam usually slept was uninclosed, and of course had 
no curtilage, or inclosed yard; and the smoke house stood 
upwards of a hundred feet from it. The factory and the 
smoke house had a common inclosure, from which the log 
dwelling was excluded. Under these circumstances, it 
seems too much to say that the smoke house was appurte- 
nant *to the log dwelling house. Indeed, it did not appear 
to have been used as such; for Pulliam, who slept in it, did 
not carry the key to it, except occasionally; that being 
usually carried by the acting manager of the partnership, 
who lived and slept in a dwelling house about a quarter of 
a mile off. The smoke house was doubtless used for the 
purpose of storing meat and other things for the use of all 
the persons, white and black, who were engaged in the to- 
bacco factory established at that place. It was the “care- 
lessness or indifference” of the proprietors, which placed it 
in such a situation that it would not enjoy that protection, 
which the law affords against a burglarious entry. 

The judgment must be reversed, and this decision be cer- 
tified to the Superior Court, to the end, «ce. 


Note.—As to what is a dwelling house, &c., in which burglary can 
or cannot be commited, vide—State v. Mordecai, 68 N. 207 ; State ¢. Out- 
law, 72 N. C. 598; State o. Potts, 75 N. C. 129. As to person in whom 
to charge the property, vide State v. Outlaw, 72 N. C. 598; State 2 
Wincroft, 76 N. C, 38; State v. Matthews, 76 N. C. 41; State v. Davis, 
it N.C, 490. 


*R. V. HIX v. ALLEN FISHER, 
(2 Winst. 84. ) 

The Superior Court has no jurisdiction to decide whether a deposition 
be regularly taken, except on appeal from the Clerk’s decision, in 
pursuance of sec, 63, ch. 31, Rev. Code, or when it is offered to be read 
in evidence on a trial; therefore, an appeal under ch. 4, sec. 23, of 
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Rev. Code, from the decision of a Judge on that question, does not lie 
to the Supreme Court, unless the record shows that the Judge had ac- 
quired jurisdiction in one of these two ways. 


The case is stated in the opinion of the Court. 


Merrimon, for the plaintiff. 
W. 77. Bailey, for the defendant. 


Battie, J. This is an appeal from an interlocutory or- 
der, made in the Superior Court of Haywood county, by 
ReavE, Judge. In the argument here it was said, by the 
counsel, that the order was made in a proceeding to review 
the decision of the Clerk in passing upon the sufficiency of 
a deposition, as prescribed in the Rev. Code, ch. 31, sec. 63. 
But the record does not show that the Clerk had passed 
upon the deposition at all, and of course does not show that 
there was any appeal from any order made by him. The 
order of the Judge does not appear to have been made on 
the trial of the cause, for, so far as the record shows, there 
was no jury empanneled to try it. All that appears from 
the record, is, that the deposition was brought to the 
notice of the Court, preparatory to the trial, and the 
question was submitted to the presiding Judge, whether 
it was taken under such circumstances as would allow 
of its being read-on the trial, and he decided against 
*its admissibility. Such being the case, he had no 
jurisdiction to make the order, and there having been no 
cause before the Court, there could be no appeal under the 
23d section of the 4th chapter of the Revised Code. The 
consequence is that the appeal must be, dismissed as having 
been improvidently granted. Whether, if the record had 
shown an appeal from the decisions of the clerk to the Court, 
the Judge might have decided on the appeal, before 
the jury was empanneled in the cause, and allowed an ap- 


peal from his order to this Court, or whether it was neces- 
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sary to offer the deposition on the trial, and let its admis- 
sion or rejection form an ftem in a bill of exceptions, is an 
interesting question of practice, which we will not under- 
take to decide until it is properly brought before us. 

The appeal must be dismissed at the cost of the appel- 
Jant. 


Nore.—As to when it is too late to object to the reading of a deposi- 
tion, vide Carson v. Mills, 69 N. C. 32; Kerchner v. Reilly, 72 N.C. 171; 
Katzenstein v. R. & G. R. R. Co., 78 N. C. 286. An appeal does not lie 
from the Superior to the Supreme Court upon the refusal of the Judge 
below to pass upon the competency .of evidence and its materialty, 
especialiy before the trial. Wallington v. Montgomery, 74 N. C. 372. 
In this case there was no objection to the regularity of the deposition.. 





THE STATE v. J. R. BRYSON, 
(2 Winst. 85.) 

The declarations and admissions of a party to a suit, civil or criminal, 
pertinent to the issue, may be given in evidence against him by the 
other party. 

It is not the belief, simply, of a man that he is about to be stricken, which 
will justify him in striking first, but his belief founded on reasonable 
grounds of apprehension. 

One who seeks a fight, or provokes another to strike him, cannot justify 
returning the blow on the ground of self-defence. 


If two men fight by consent, they are guilty of mutual assaults and 
batteries, no matter who committed the first assault or struck the first 
blow. 


This was an indictment for an assault and battery by the 
defendant on L. S. Gash, tried before Reape, J., at Fall 
Term, 1864, of Henderson Superior Court. 

The State offered evidence tending to show that the de- 
fendant met Gash in the street and knocked him down with 
his walking cane, without provocation. The defendant 
offered evidence tending to show, that at the time he struck 
Gash, Gash had a knife in his hand, held up in a striking 
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position at the distance of four or six feet from him. The 
State offered evidence tending to show that a short time 
before the fight, the defendant said that he intended to give 
Gash a caning. The defendant objected to his declarations 
being given in evidence, but the Court admitted them. 

The defendant’s counsel asked the Court to charge the 
jury, that if defendant, at the time he struck Gash, be- 
lieved that Gash was about to strike him with the knife, 
that then the defendant had a right to strike him first. 
The Court declined so to charge, but instructed the jury» 
that if defendant struck Gash, he was guilty, unless he 
struck him in self-defence: that if the jury believed, that the 
*defendant had good reason to believe, and did believe, that 
Gash was about to strike him, that then the defendant had 
the right to strike him first, unless the jury believed 
that the defendant sought the fight, or provoked Gash to 
attack him ; in which case the defendant would be guilty. 

Verdict, guilty, and judgment accordingiy, from which 
defendant appealed. 


Attorney General, tor the State. 
W. H. Bailey, for the defendant. 


Many, J. This case is brought before us upon excep- 
tions to the ruling of the Court below, in a matter of evi- 
dence, and also for the refusal of the Judge to give certain 
instructions asked for, and for giving other instructions al- 
leged to be erroneous. 

1. We are not informed of any ground upon which the 
evidenee is deemed inadmissible. Ordinarily, in both civil 
and criminal causes, the declarations and admissions of one 
party may be introduced by the other. There are excep- 
tions to this rule, but the case before us does not fall under 
any of these exceptions. 

The defendant was indicted for a battery on L. S. Gash, 

[*87] 





IN THE SUPREME COURT. 


State v. Bryson —-2 W. 
and, on the trial, his case was made to turn on the question 
whether the battery was in self-defence or otherwise. Ilis 
previous declarations, that he intended to give Gash a 
caning, were certainly pertinent to the inquiry, and, there- 
fore, for aught we can see, admissible. 

2. The instructions asked for were properly refused. The 
Court was requested to charge the jury that “if defendant, 
at the time he struck Gash, believed Gash was about to 
strike him with the knife, that then the defendant had the 
right to strike Gash first.” 

- *A right to actin self-defence does not depend upon the 
special state of mind of the subject of inquiry. He is 
judged by the rules which are applicable to men whose 
nerves are in an ordinarily sound and healthy state; and 
whatever may be his personal apprehensions, if he has not 
reasonable ground to support them, he will not be protect- 
ed by the principle of self-defence. 

The normal condition of the human passions and facul- 
ties must be regarded in establishing rules for, the gov- 
ernment of human conduct. The question, then, in such 
cases as the present, is not what were the apprehensions 
of the defendant, but what they ought to have been, 
when measured by a standard derived from observation 
of men of ordinary firmness and reflection. This is what 
is called reasonable ground of belief, and is the rule for 
judging of a case of self-defence, upon an, indictment for 
an assault and battery. Therefore a prayer for instruc- 
tion, which assumed that one’s personal feelings and ap- 
prehensions, however eccentric and morbid these might 
be, determined the character of his conduct, was properly 
refused. | 

3. It will be found, from a consideration of what has 
een said above, and from other plain priaciples of law, 
that the instructions actually given are in conformity with 


law. 
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The portion which we suppose is objected to is, “ if the 
defendant had good reason to believe, and did believe, 
Gash was about to strike him, then the defendant had a 
right to strike first, unless the defendant sought the fight 
and provoked an attack.” This is correct, and is one of 
the plainest principles pertaining to the law of assault 
and battery. Iftwo men fight by consent, (which consent 
may be inferred from language and conduct,) the parties 
*are guilty of mutual assaults and batteries, no matter who 
committed the first asault or struck the first blow. 

There was no error on the trial below. This should be 
certified tothe Superior Court of Law for Henderson county, 
that said Court may proceed, «ce. 


Nore.—For discussion of the distinctions between attempts to strike 
and offers to strike, see State v. Myerfield, Phil. 108, as to when one may 
strike in self-defence ; vide State v. Divson, 75 N. C. 275; State v. Har- 
man, 78 N. C. 515; State v. Medlin, 2 Winst. 99 ; when in defence of his 
father, State v. Johnson, 75 N.C. 174. If one provokes an affray by 
any language or conduct of his own, he is guilty ; State v. Robbins, 78 
N. C, 431. 


Doe on demise of ALEX, RILEY v. RICHMOND BUCHANAN. 
(2 Winst. 89.) 
A devise ‘‘to Alexander Riley for him and his mother and the rest of the 
children to live on until the youngest becomes of age,” is a gift of the 
fee simple to A. R. 


This was an action of ejectment tried before Frencu, 
J., at Spring term of Anson Superior Court, 1864. 
The case is fully stated in the opinion of the Court. 


R. H. Battle, for lessor of the plaintiff. 
Winston, Sr., for defendant. 


Manty, J. Upon the case agreed, this Court is of opin- 
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ion with the plaintiff. The controversy arises upon the 
construction of the following paragraph in the will of Henry 
Buchanan : 

*“ Sth item. I give and devise to Alexander Riley, one 
tract of land on which I now live, known as the Dickson 
tract of land, for him and his mother and the rest of the 
children to live on, until the youngest become of age ; also, 
a negro boy named Alfred, &c.” 

The question is, whether Alexander Riley takes a fee 
simple in the land, or a term, to last only through the | 
minority of the youngest child. There is a general resi- 
duary paragraph in the following words : . 

“7th item. I give and bequeath to my son, Richmond, 
all the remaining part of my property, or all my property 
not otherwise disposed of; and should Richmond die,” &c. 
The legatee, Richmond, herein named, who is the defen- 
dant in this suit, claims the remainder in the land after 
the arrival at age (21) of the youngest child, which event 
has happened. , 

The language of the paragraph and the silence of the 
will in all its parts as to any remainder in land, lead to 
the conclusion that it was testator’s intention to give the 
entire legal estate to Alexander Riley. 

“TI give and devise to Alexander Riley, one tract of 
land,” is not the language which a testator usually em- 
ploys, when carving out a particular estate in land. “I 
lend” or “I give until,” would be more obvious and 
natural. 

There is no allusion in any part of the will to a sup- 
posed remainder in this important portion of his estate ; 
and there is nothing in the residuary item to induce a be- 
lief that it was then, in any way, present to his mind. 
Our duty, therefore, is plainly indicated by the rule of 
construction laid down in the statute law, Revised Code, 
ch. 119, sec. 26, which is in these words: “when real 
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estate shall be devised to any person, the same shall be 
*held and construed to be a devise in fee simple, unless 
such devise shall, in plain and express words, show, or it 
shall be plainly intended by the will, or some part there- 
of, ihat the testator intended to convey an estate of less 
dignity.” 

The gift, by virtue of this declared will of the Legisla- 
ture, must then be held to be a gift in fee simple, for there 
is nothing in the will to qualify or limit it. The words 
annexed to the gift, “for him and his mother and the rest 
of the children to live on until the youngest becomes of 
age,” seem to be an inartificial way of creating a trust for 
a limited term, and may well be interpreted in that sense. 
Indeed, we cannot suppose that it was the intention of 
the testator, in so obscure a way, to qualify his former 
words of bequest, and to limit an estate for a term of years 
only. 

There must be a judgment affirming that below, viz: 
that the plaintiff recover his term, &c. 


Note.—As to when a devisee will take a fee simple, vide Carpenter »., 
Kester, 65 N. C. 475; Davis v, Parker, 69 N. C. 271; Batchelor v. Macon, 
69 N. C. 545; Dickson v. Dickson, 70 N. C. 487; Bass vo, Bass, 73 N. C, 
374, As to when a devisee will take a life estate, vide Pettis 0. Smith, 69 
N. C. 3; Russ v. Jones, 72 N. C. 52. As to when he will take a trust 
estate, vide Young v. Young, 68 N, C. 309. 


*RICHARD HARRIS, Adm’r, &c., v. EBEN HEARNE. 
(2 Winst. 92.) 
These words in awill, ‘‘I give to my daughter, Susannah, four slaves, 
named, &c., to her and her heiis ; provided, nevertheless, if the said 
Susannah die childless, then it is my desire that my son Aaron re- 
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move back to this country, and to have them, but not to take them to 
any other part of the country,’’ do not import a condition that Aaron 
shall return to this country. 


(Reeves v. Craig, 1 Winst. 209, cited and distinguished. ) 


This was an action of trover for slaves, tried before FrENcu, 
J., at Stanly Superior Court, Fall Term, 1863. There was 
a verdict for the defendant, by the direction of the Judge. 
The plaintiff appealed. 

Edward Almond, of Stanly county, by his will, gave to 
his “ daughter, Susannah, four siaves, named, &c., to her 
and the heirs of her body, “ provided, nevertheless, that if 
the said Susannah shall die childless, then and in that case, 
it is my desire that my beloved son, Aaron Almond, shall 
remove back to this country, and to have them, but not to 
take them to any other part of the country.” The testator 
gave legacies to other sons and daughters, and to the chil- 
dren of a deceased daughter. ‘There was no gift over of the 
four slaves in case Aaron did not return to this country, or 
of his carrying the slaves out of this country. The will 
contained this clause--“ I will that the remainder of my 
property be sold and the proceeds divided among my 
children, as follows,” &c. 

At the time of the making of the will Aaron Almond 
lived in Tennessee, and he has never been in Stanly 
county since. The plaintiff is the administrator with 
the will annexed of the testator. The defendant is in 
*possession of the slaves given to Susannah as above re- 
cited, claiming them as the purchaser from Aaron. 


Dargan and R. H. Buttle, for the plaintiff. 
Moore, for the defendant. 


Pearson, C. J. We concur with Ilis Honor in the opin- 


ion that the executory bequest to Aaron Almond of the 
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slaves in the event that the first taker, Susannah Almond, 
should die childless, on the happening of the event, vested 
absolutely in Aaron, and was not defeated by the fact “that 
he did not remove back to this country.” 

The wish of the testator that, “should his daughter die 
childless, his son should remove back to this country and 
have them, (the slaves) but not to take them to any other 
part of the country,” does not have the effect of a condi- 
tion precedent to the limitation over to him, whereby it was 
to be defeated; but must be considered simply as the ex- 
pression of an earnest wish, in respect to what he supposed 
would benefit the slaves, without impairing the right of 
property, which he intended should vest in hisson. In the 
language of the books, these words are * precatory” not 
“ mandatory.” 

We are led to this conclusion by several considerations, 
which it is not needful to elaborate much at large. 

1. Such a restriction on the right of property, as a condi- 
tion, is impracticable, and incompatible with the nature of 
personal property. This must have been known to the tes- 
tator. So it is unreasonable to suppose that he intended to 
impose a condition and meant that his son should not have 
the slaves, unless he complied with it. On the other hand, 
it is reasonable to suppose that the testator. “having a deci- 
ded wish on the subject, should recommend and ask his son 
to come back to this country and keep the slaves here, should 
his daughter die childless ; on which event the negroes are 
to belong to the son. 

2. The severest test that a condition is intended, is a pro- 
vision by which it is to be enforced ; as by making a limita- 
tion over to some one else, on breach of the condition. The 
testator had other children and grand-children, as appears 
by the will, who lived in this country; and if Aaron was 
not to have the slaves, should Susannah die childless, unless 
he removed back to this country, and the testator meant to insist 
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on it as a condition, he would have added a provision—“ If 
Aaron does not remove back to this country, then the slaves 
are to belong to my son, Edmond, or to the children of my 
daughter, Polly, or such of them as will take them on the con- 
dition that they are not to be taken out of the country ”—so 
as to leave no doubt that it was his primary intention that 
the slaves should not be taken out of the country. 

The absence of a limitation over, makes a broad distinc- 
tion between this case, and Reeves v. Craig, 1 Winston, 209— 
desides the fact, that in that case, direct words of condition 
are used “but if Mary is dead or does not release, I give the 
land to my children”—and not words simply expressing a 
‘wish. 

There is noerror. Judgment affirmed. 





*THE STATE v. WILLIAM 8S. COCKMAN. 
(2 Winst. 95.) 

If an indictment for murder charges that A killed the deceased, and 
that others were present, aiding and abetting, and it is proved that the 
deceased was killed by some one with whom A was acting in concert, 
and that A was present, aiding aud assisting, the jury should be in- 
structed to find A guilty. 

ifachallenge by the prisoner for good cause be disallowed, and the 
juror be challenged peremptorily by the prisoner, and the pannel is 
«completed, the prisoner having challenged peremptorily a smaller 
number than twenty-three, this is no cause for a venire de nove. 


A juror, challenged by the prisoner because he had formed and express- 

* ed an opinion that the prisoner was guilty, says on his examination by 

the Court, that he has formed and expressed an opinion to that effect 

from rumor, but that he thinks he can give an impartial verdict on the 

trial, is adjudged by the Court to be indifferent between the parties, 

and is tendered to the prisoner; this is no error of which the prisoner 

ean complain. 

(State vy. Benton, 2 Dev. and Bat. 196, cited and approved.) 
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This was an indictment for the murder of John C. Hlow- 
ard, tried before Gritram, J., at Fall Term, 1864, of Moore 
Superior Court. 

The indictment charged that]the deceased, John C. How- 
ard, was killed by the prisoner, and that others, to the ju- 
rors unknown, were present, aiding and abetting him in the 
act of killing. 

“In forming the jury, the prisoner challenged one Donald 
McDonald, and assigned for cause, that he had formed and 
expressed an opinion that the prisoner was guilty. The 
juror, on his oath, stated that he had formed that opinion, 
but had not before expressed it; that his opinion was formed 
on rumor alone, that he had great *confidence in the truth 
of the rumors he had heard, and that he was afraid they 
might have some influence on his judgment.” Upon his 
further examination, he said that “ he was satisfied he could 
render an impartial verdict upon the evidence as it might 
come out on the trial, uninfluenced by the rumor which he 
had heard. The prisoner’s counsel insisted that the juror 
was not indifferent ; but the Court being of opinion, from 
the examination of the juror, and from his whole demeanor, 
that he was indifferent, disallowed the challenge, and 
directed him to be tendered, when he was challenged per- 
emptorily by the prisoner, Another juror, named Bryant 

Dowd, was challenged by the prisoner for the same cause. 
He stated, on oath, that he had formed and expressed the 
opinion that the prisoner was guilty, and that he had form- 
ed it on information derived from a person who, not long 
after the occurrence, had been to the place where the hom- 
icide was committed, and from information derived from 
other persons; but that he was satisfied he could give the 
prisoner a fair and impartial trial, uninfluenced by anything 
he had heard. He was directed to be tendered, and the 
prisoner challenged him peremptorily.” 
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When the jury was completed, the prisoner had made: 
twenty-one peremptory challenges. 

On the trial, witnesses testified, that on the 6th of August 
before, a company of soldiers under the command of Lieut, 
Mills, an officer of the Confederate States army, having ar- 
rested three deserters, were carrying them from Carthage, 
in Moore county, to a station on the railroad, whence they 
might be sent on to the army. While the soldiers were 
marching along a road, they were shot at by persons: 
about fifteen steps from the road, and John C. How- 
ard, one of the soldiers, was killed. Two volleys *were- 
fired in quick succession, from the woods through 
which the road ran. In the first volley eight or ten guns 
were fired. Immediately after the last volley, one of the 
soldiers rushed into the woods in the direction from which 
the guns were fired, and he saw several men running 
away. Ile saw the prisoner sitting at the foot of a tree 
about fifteen steps from the road, in the direction from 
which the deceased was shot. The prisoner had a gun in. 
his hand, which was empty, and had, apparently, just. 
been discharged. There were signs on the ground and 
the grass of several men having been recently standing 
close to the tiee, at the foot of which the prisoner was 
sitting, in a line parallel to the road; and there were 
marks of powder on the leaves about four feet from the 
ground, between the tree and the column of soldiers. 
None of the persons in the woods were identified except the 
prisoner. 

The counsel for the prisoner contended that he could not. 
be convicted, unless the jury were satified that the prisoner 
discharged the gun which caused the death of the deceased, 
and requested the Court so to charge the jury. The Court 
declined to give the instructions asked, and instructed the 
jury that if they were satified, from the evidence, that the 
party in the woods fired upon the party in the road; that 
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the deceased was thereby killed; that the prisoner was one 
of the party in the woods, and was aiding and abetting the 
others ; then they might convict the prisoner, although the 
discharge of his gun may not have given the wound of 
which the deceased died: and even though the prisoner 
may not have discharged his gun at all; for that in com- 
binations of the kind alleged, the mortal wound, though 
given by one *of the parties only, is considered, in the eye 
of the law, as given by every individual present, aiding and 
abetting. 

The prisoner’s counsel then asked the Court to instruct 
the jury, that there was no evidence of any combination be- 
tween the prisoner and the others in the woods; but the 
Court declined to give the instruction. 

There was a verdict of guilty, and, from the judgment 
thereon the prisoner appealed. 


Attorney General, for the State. 
No counsel for the prisoner in this Court. 


Manty,J. The exceptions made to the ruling of the 
Judge below, on the formation of the jury, cannot avail the 
prisoner. 

Both the men, when tendered, were rejected by peremp- 
tory challenges. 

The challenges ot this kind had not been exhausted at 
the completion of the jury, (only 21 having been made,) so 
that no one was upon the jury against the prisoner’s will. 
If, therefore, an error was committed in tendering a man, it 
did the prisoner no wrong. It is due, however, to state that 
no error, of which the prisoner can complain, is apparent 
upon the record. The subject of challenges to jurors, un- 
derwent in this Court so full an examination in the case of 
State y. Benton, 2 Dev.and Bat. 196, and the principles there 
discussed and announced have been so often re-affirmed and 
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illustrated by subsequent cases, that we deem it un- 
mecessary to enter upon it anew. Several of the later cases 
will be found collected in the note to Benton's case, (second 
edition.) 

The instructions given by the Court, on the principal 
ground ef defense taken by the prisoner’s counsel, are in 
. strict conformity to law. 

*These principles are of common learning. 1 Hale, 462. 

The Court was requested to charge the jury, that there 
was no evidence of a combination. This the Court de- 
clined—and, as we think, properly declined. There was 
- evidence, and abundant evidence, as we think. 

We have examined the whole record in this case, and 
do not find any error. Let this opinion be certified, to 
the end that the Court below may proceed according to 
jaw. 


NoTE.—When one person is present aiding and abetting another in 
the commission of a crime, both are guilty. State v. Merritt, Phil. 134; 
State v. Rrwies, 65 N. C, 334; State v. Hil/, 72 N. C. 345; State v. Gas- 
ton, 73 N. C. 93. 

It is not a good cause of challenge that the juror has formed and ex- 
pressed an opinion adverse to the prisoner, such opinion being founded 
on rumor, and the juror further stating that he could try the case, ac- 
cording to the law and the evidence, unintluenced by any opinion he 
may have so formed from such rumor. To disqualify the witness the 
opinion should have been fully made up and expressed. State v. Collins. 
70 N.C, 241. See Baker v. Harris, 1 Winst, 277. State v. Cockman is 
cited in State v. Holmes, 63 N. C. 18. 





THE STATE v. JOHN MEDLIN, 
(2 Winst. 99. ) 
Jf several armel men go toa dwelling house in the night time, for the 


purpose of seizing the body of the owner, without lawful autbority, 
and one of them be kiiled by the owner, to prevent the execution of 
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their purpose, such killing is not murder, it is certainly no more than 
manslaughter. 


(State v. Jarrott, 1 Ired. 76; Gaither v. Ferebee, 1 Winst. 315, cited and 
approved.) 


This was an indictment against the prisoner for the 
murder of one Hosea Little, tried before Hearn, J., at. 
Fall Term of Mecklenburg Superior Court, 1864. Om 
the trial one Ringstaff testified, that before, and at, the 
time of the homicide, he was a lieutenant in the army *of 
the Confederate States; and in obedience to a written 
order directed to him, purporting to be from General G- 
W. Smith, commander of the department of Henrico, he, 
in the fall of 1862, came to the counties of Union and 
Mecklenburg, in this State, for the purpose of arresting: 
deserters and persons absent from their commands without 
leave, who might be found in the counties; that he has: 
been a prisoner in the hands of the enemy for nine months, 
and the order was lost or destroyed while he was a prisoner. 
The counsel for the prisoner objected to the witness speak- 
ing of the order, but the objection was overruled by the: 
Court. The witness said, that in execution of the order, im 
September or October, 1862, he summoned the deceased, 
who was not a soldier, and five other persons, to go with 
him to the dwelling house of the prisoner, about 10 or 11 
o'clock at night; and he and the men with him disposed! 
themselves so as to surround the house. Ile and another 
man went into the porch, where he heard knocking at the 
door on the opposite side of the house. Le then put his eye 
to a crack in the side of the house, and before he had time 
to see anything, some one in the house said, “ God damn: 
you,” and fired a gun, the ball from which cut his whiskers 
and knocked splinters in his face. He then said to the de- 
ceased, who was standing by, “ open the door, and give me 
a chance.” He does not know what else he said; thinks he: 
[100*] 















IN THE SUPREME COURT. 





“State v. Medlin.—2 W. 


might have said, “I will shoot the damned rascal who shot 
at me.” He had a rifle in his hand with a hair trigger, 
which went off accidentally at this time. The door was 
opened afterwards, he did not know by whom, or how; 
he thinks 1t was opened from the outside; it was not bro- 
ken down. He then heard the sound of men’s feet run- 
ning on the other side of the house, and some one say 
““ here they go ;” he ran around and found his men running 
off after some one. He heard voices in the house in a low 
tone, and called to his men to come back, and the deceased 
and another started back; when they had got within about 
ten paces of the house, a door opened on the side, on which 
they were advancing; three men stepped from the house ; 
two guns were fired in quick succession by them, he thinks 
from a double-barrel gun ; the deceased fell, and the man ad- 
vancing with him was also hit ; the three men went off and 
he fired at them as they ran. One Austin swore that he was 
one of the men summoned by Lieut, Ringstaff; when they 
first went to the house of the prisoner, one of the men named 
Short, went into the porch on the opposite side to where 
Lieut. Ringstatf was, and knocked at the door ; a female voice 
‘within asked, “who’s there,” to which Short answered, “ it 
doesn’t matter ; I have come here with the proper authority, 
and intend to come in ;” to which the female replied, “there 
is nothing here that belongs to you, and I will not open the 
door.” Short continued to knock, and said, “if you don’t 
open the door, I will break it open.” At this time witness 
looked into the house through a crack, and by a light in the 
fire place, saw the prisoner advancing toward the fire place, 
with a gun in his hand, which he tired at Ringstaff. 

There was also evidence tending to show that the prisoner 
was a deserter from the army of the Confederate States, and 
that he fired the gun which killed the deceased. 

The prisoner’s counsel contended, 


ist. The prisoner did not do the act of shooting. 
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2nd. If he did, it was excusable, as it was done in self- 
defence—defence of the prisoner’s dwelling house—in de- 
*fence of his person and family, and in prevention of a threat- 
ened felony. 


The Court charged the jury : 
1st. That if these men banded together as deserters, with 


a common understanding and determination to stand to- 
gether, and resist all persons who might lawfully come to 
arrest them, and if the prisoner killed, in consequence of 
this determination, it would be murder. 

2nd. If the prisoner knew he was a deserter, and sought as 
such by persons having proper authority to arrest him, and 
killed to prevent such arrest, it would be murder. 

3rd. If the prisoner believed, and had reason to believe, 
that a mere trespass only was intended, and killed to prevent 
such trespass, it would be murder. 

4th. If the prisoner killed for revenge for anything that 
had been done to his house, and out of malice, it would be 
murder. 

5th. That if the prisoner killed because his house was 
broken into in the night, he not knowing what was to follow, 
he would be guilty of nuthing; that if the prisoner believed, 
and had cause to believe, that a known felony was about to 
be ccemmitted on himself, his property or his family, the 
parties being in apparent situation to commit said felony, 
and he killed to prevent it, then he would be guilty of 
nothing, 

The jury found the prisoner guilty, and from judgment ac- 
cording to the verdict, the prisoner appealed, 


Altorney General, for the State. 
Wilson, for the prisoner. 


*Peagson, C.J. Inthe State v. Jurrott,1 Ived, 76, this 
Court, taking the law to be that insolence on the part of a 
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slave to a white man would justify a battery, but not an 
excessive one, awarded a venire de novo on the ground, that 
the instruction to the jury must be understood as having a 
reference to the testimony, and was in that sense erroneous; 
and used these words: “the language of his Honor, indeed, 
is, that “if the prisoner used the provoking language testi- 
fied by the witnesses, deceased had a right to whip him.” 
But by the word “whip,” he must necessarily be understood 
as meaning to “whip in the manner testified by the wit- 
nesses ;” that is, with a knife and a fence rail. 

In this case we think the prisoner has a right to complain. 
of the third instruction—i. ¢., “if the prisoner believed, and’ 
had reason to believe, that a mere trespass only was intended, 
and killed to prevent such trespass it would be murder.” 
For, taking the law to be that a mere trespass to personal 
property does not mitigate where the killing is with a deadly 
weapon, but that a violent trespass to the person does miti- 
gate, this instruction must be understood as having refer- 
ence to the kind of trespass spoken of by the witness; and, 
in that sense, is erroneous. His Honor having, in the second 
instruction, presented the case to the jury on the footing 
that the deceased, and the party to which he belonged, had 
proper authority to arrest the prisoner, in the instruction now 
under consideration, assumes that the deceased, and the party 
to which he belonged, were acting without proper authority,. 
and that what they did, or intended to do, was a trespass, 
and must necessarily be understood as meaning the kind of 
trespass testified by the witnesses—that is, going to a man’s 
house in the night time, *with a number of armed men, for 
the purpose of seizing his body. Killing to prevent a tres- 
pass of this nature is certainly no more than manslaughter.. 

It occurred to us that this error might be cured by the 
fifth instruction. On consideration, we are satisfied that 
that instruction cannot have this effect, because it is quali- 


tied and restricted by the words, “he not knowing what was: 
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to follow.” On the supposition that he did know what was 
to follow—that is, that they intended to arrest and take him 
off as a deserter—the killing was mitigated, unless they had 
proper authority to do so; which view is not presented by 
this instruction, and, consequently, it does not cure the error 
of the third instruction. The first and second instructions 
assume that there was proper authority to arrest ; the other 
instructions assume that there was not. This most impor- 
tant question is left undisposed of, and to that omission the 
want of clearness in the case is to be aseribed. 

As is said in Gaither v. Ferebee, 1 Winston 315, “ his Honor 
has left the case to the jury in such a manner as to make it 
impossible for this Court to know what his opinion was on 
a question of law arising on the facts of the case, and, of 
course, making it impossible to review his decision”—unless 
his instructions are considered as mere abstract positions of 
law, without reference to what was testified to by the wit- 
nesses. 

There is error; and this decision must be certified to the 
Superior Court, to the end that it may proceed according to 


law. 






















Nore.— Vide note to case of State v. Bryson, 2 Winst. 86; vide also 
State v. Summey, 2 Winst. 108, 













*JOHN R. BRANCH and BENJAMIN F, GARY, Executors of SAM- 
UEL W. BRANCH, vs. N. A. H. GODDIN. 
(2 Winst. 105. ) 







One who has made a gift of slaves, void by the act of 1806, (Rev. Code,. 
ch. 50, sec. 12,) cannot be estopped to assert his title by any act in pais. 
Nor is he estopped by the record of a partition of the slaves by a suit, 
some of the parties to which, being infants and his wards, sue by him 
as their guardian. 
(Alston v. Hamlin, 2 Dev. and Bat. 115; Armfield vy. Moore, Busb. 157, 
and Dixon v. Warters, 8 Jones, 449, cited and approved.) 
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This was an action of detinue for slaves named, &c., and 
was submitted to the decision of Saunders, J., at Halifax 
Superior Court, Fall Term, 1864, on the following case 
agreed : 

About the year 1852, Samuel W. Branch, the plaintifts’ 
testator, placed the slaves for which this suit is brought, by 
parol, in the possession of Edward Tillery, who had married 
his daughter, Rebecca. They remained in the possession of 
the said Edward until his death, in 1857. The plaintiffs’ 
testator administered on his estate, and returned the said 
slaves in the inventory thereof, and listed and paid taxes on 
them assuch administrator. At November Term, 1862, of Hal- 
ifax County Court, Rebecca, widow of the said Edward, and 
her children, Olivia and Eliza, the latter suing by the plain- 
tiffs’ testator, who had qualified as their guardian, filed their 
petition for a division of the slaves belonging to the estate 
of said Edward, of which they were tenants in common, 
specifying in said petition the above-mentioned slaves as be- 
longing to said estate. On the 28th of December, 1862, the 
said. Rebecca intermarried with the defendant, N. A. H. 
Goddin, and on the 29th of said month the said slaves were 
*divided according to a decree made in the said cause, at 
the previous November sessions. In the division, the slaves 
sued for were allotted to the defendant and wife. The pro- 
ceedings were returned in due form to February sessions, 
1863, of said Court, and the defendant made a party thereto ; 
the said division was thereupon confirmed, and ordered to 
be recorded. The plaintiffs’ testator was present at said di- 
vision, and fully assented thereto. He died in January, 
1864, having made and published his last will and testament 
in writing, of which the plaintiffs are the executors, by 
which he bequeathed the negroes aforesaid to the sole sepa- 
rate and exclusive use of his daughter, Rebecca, during the 
term of her natural life, and at her death over, &c. But the 
plaintiffs’ testator never made any demand for said slaves, 
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nor claimed them in any way, from the time he put them 
into the possession of his daughter, until his death. 

The slaves have been in possession of the defendant and 
«claimed by him as his property since the division on the 
29th of December, 1862, and, upon demand of the executors 
therefor, he refused to deliver the same, and thereupon this 
suit was brought. 

In the Superior Court judgment was given for the de- 
fendant, from which the plaintiffs appealed. 


Moore; for the plaintiff. 


Barrie, J. In the ease of Alston v. Hamlin, 2 Dev. 
and Bat., 115, it was decided that the act of 1806, (Rev. 
Code, ch. 50, sec. 12,) having been enacted on purpose to 
exclude all parol evidence of a gift of slaves, necessarily 
avoids every estoppel by parol, which might be set up to 
defeat its operation. IJlence, where the owner of slaves 
*mude a parol gift of them to his son-in-law, who be- 
queathed them to his children, and died, leaving the do- 
nor executor of his will and guardian of his children, it was 
held, that the taking possession of the slaves and hiring them 
out, first as executor and then as guardian, was of no avail 
to pass the title; and that there was no possession adverse 
to the donor; and, further, that the statute of limitations 
did not begin to run against him, until he had permitted a 
division of the slaves among his grandchildren and deliver- 
-ed them over. 

The authority of that case has always been acknowledged ; 
-and the principle therein established must entitle the pres- 
ent plaintiffs to a judgment on the case agreed, unless the 
partition of the slaves, made under the decree of the County 
Court of Halifax, shall be deemed sufficient to prevent it. 
If the plaintiffs’ testator had been a party to the suit for 


partition, then he would have been estopped by the record 
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from setting up any title to the slaves. Armfield v. Moore, 
Busb. Rep. 157; Dixon v. Warters, 8 Jones Rep. 449. But 
his being guardian to the infant petitioners in that suit, did 
not make him a party for the purpose of having any adjudi- 
cation of his rights. It was his duty, as guardian, to pro- 
tect the rights of his wards (whatever such rights may be} 
in the suit for partition between them and their mother.. 
Unless the plaintiffs’ testator had been made a party, he 
could not have any opportunity to assert his title in that 
suit, and hence he cannot be estopped by any order or de- 
cree in it. The division of the slaves which was then made, 
in pursuance of the decree in the cause, and the possession 
of the parties which followed it, had the effect to put the 
statute of limitations in operation; and the testator’s title 
would have been barred had not the present suit been com- 
menced within less than three years from that time. 

*What will be the effect of the record of partition be-: 
tween the parties thereto, when the present plaintiffs shall 
assent to the legacy, is a question not presented to us, and 
upon which, therefore, we refrain from expressing any 
opinion. 

As the case now stands we think that the judgment given 
in the Court below upon the case agreed, is erroneous, 
and must be reversed ; and a judgment be entered for the 
plaintiffs. 


Norr.—No estoppel of record is created against one not a party tothe 
record. Falls v. Gamble, 66 N. C. 455. See also Frey v. Ramsour, 66 
N. C. 466. 


THE STATE v. JOHN SUMMEY. 
(2 Winst. 108.) 
A person who leases his still house and still, knowing that the lessee 
takes them for the purpose of distilling spirits from corn, which pur- 
pose is accomplished by the lease. is not guilty of a violation of the act 
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forbidding the distillation of spirits from corn, if he has not any inter- 

est in the liquor made. 

(Liquor obtained by running the beer once through the still, is “spirituous 
liquor” within the act. 

‘The Judge is required to put the case to the jury in such a way as to 
make it appear by the record, what facts the jury find, and what is 
his opinion as to the Jaw, so that his opinion may be reviewed, 

«Gaither v. Ferebee, 1 Winst. 310, and State v. Norton, Id. 303, cited and 

approved.) 












This was an indictment tried before Reapg, J., at Fall 
‘Term, 1864, of the Superior Court of Transylvania county. 

*The indictment charged John Summey, William Summey, 
and Samuel Johnston with distilling spirituous liquor from 
corn. Johnston was not taken. The two other defendants 
appeared and pleaded, not guilty. 

On the trial, one witness swore that John Summey admit- 
ted to him, that one Johnston, who lived in South Carolina, 
had corn which he wished to distill, and the defendant leased 
to him his still house and still in Transylvania county, for the 
purpose of distilling his grain; but he, the defendant, had 
nothing to do with the spirits or profits; and that the defen- 
dant farther admitted, that some of the corn had been dis- 
tilled, or that was asserted in the defendant’s presence, and 
he did not deny it. Another witness for the State, swore that 
he went to the still and found them distilling ; that they had 
not doubled; they had not run the beer twice through the 
still but once; and the liquor so produced is called 
singlings. It is usual to run the singlings through the still a 
second time to make it stronger. 

There was no other evidence. 

It was admitted on both sides, that the witnesses were 
entitled to credit. It was contended by the defendaut, 
John, that he was not guilty, because he did not actually 

participate in the stilling, and because there was no dis- 
tillation unless they doubled. 
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The Court charged the jury, that if they believed the 
evidence, the defendant, John, was guilty. 

The jury found the defendant, William Summey, not. 
guilty, and the defendant, John Summey, guilty—and from 
the judgment against him, John Summey appealed. 


Attorney General, for the State. 
W. H. Bailey, for defendant. 


*Pearson, C. J. The counsel for the defendant, on the 
trial below, put the case on two grounds, both of which 
were presented by the evidence: 

1st. That he was not guilty, “because he did not actually 
participate in the stilling.” 

2d. Because “there was no distillation.” 

His Honor does not respond to either position, directly, 
but charged, in general terms, that “if the jury believed the 
evidence, the defendant was guilty.” 

From this mode of putting the case to the jury, there is 
no telling whether they found the defendant guilty upon 
the testimony of the first witness or of the second, or of 
both ; for, although both witnesses are admitted to be en- 
titled to credit, it may be that the jury acted on the testi- 
mony of the first, not being able to find, from the testimony 
of the second witness, that the defendant was present, or, if 
present, that he had anything to do with the stilling, which 
is a work which may not require more than one hand. If 
this witness referred to the three persons against whom the 
bill was found, or to the éwo who were on trial, and the jury 
found on his testimony, it cannot be understood why they 
acquitted William Summey. Or it may be that the jury 
acted on the testimony of the second witness, supposing the 
first night be mistaken in regard to the conversation which 
he had heard. In this state of the case it follows that the 
defendant is entitled to a venire de novo, if the point made 
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upon the testimony of either of the witnesses ought to have 
been ruled in his favor. For we are obliged to suppose 

that his Honor overruled both positions, or impute to him 

a want of candor, by which the jury were left in the dark, 

as to his opinion on the questions of law, and this Court 

would not be able to review it. 

*When counsel make a point, which arises on the evi- 
dence, and expressly, or by implication as in this case, re- 
quest the opinion of the Judge, and he declines to give it, 
or fails to do so by a general charge like the one under con- 
sideration, it is error; notwithstanding there is another 
view of the case arising on other parts of the evidence, 
which is against the party. The statute requires a Judge 
to “state to the jury, in a full and correct manner, the evi- 
dence given in the case, and to declare and explain the law 
arising thereon.” He is not required to recapitulate the 
evidence in detail—but he is required to put the case to the 
jury in such a way, as to make it appear by the record, 
what facts the jury find, and what is his opinion as to the 
law ; so that his opinion may be reviewed by this Court. 

A general charge is only allowable in special cases, when 
these purposes are otherwise fully answered. Gaither v. 
Ferebee, 1 Winst. 310; State v. Norton, Ibid. 303. These 
cases dispose of the subject. They were decided at June 
Term last, and we presume his Ilonor had not read them. 

This Court is of opinion, that in order to justify a con- 
viction under the statute, it must be proved that the party 
either distilled grain himself, or procured it to be done; and 
that the fact that the defendant “ leased or hired ” his still- 
house and still to one who had corn, for the purpose ef dis- 
tilling the corn, and that it was in fact distilled by him at 
the house and in the still, the defendant having no interest in 
the spirits, does not make him guilty of a violation of the 
statute. 

Upon the second point, the Court is of opinion that to 
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run beer, made of corn, through the process of distillation 
once, is a violation of the statute; for spirituous *liquor is 
thereby distilled out of corn; and, although the liquor is 
improved by running it through twice, that is not necessary, 
in order to make it “spirituous liquor,” within the meaning 


of the statute. 
This decision must be certified to the Superior Court. 


Peete State v. Ellick 2 Winst. 56, and State vy. Medlin, 2 Winst. 








SETH BRIDGMAN v. PETER MALLETT. 
(2 Winst. 112.) 


‘The appointment to an office, under the State government, of a citizen 
of the State, who is in the service of the Confederate government, is 
void ; unless, perhaps, the office be one recognized by the Constitu- 
tion of the State, as essential to its government. 


{Johnson vy. Mallett, 2 Winst. 13, cited and approved ; Matter of Russell, 
1 Winst. 463, overruled.) 


This was a writ of certiorari at the suit of Major Mallett, 
for the purpose of reviewing the decision of Battie, J., ina 
writ of habeas corpus, sued by the plaintiff against the de- 
fendant as commandant of conscripts in this State. 

Judge Battle, on the trial before him, ordered the peti- 
tioner to be discharged, on the authority of matter of Russell, 


1 Winst. 463. 
The facts of the case are stated in the opinion of Judge 


Battle. 


Busbee, for the petitioner. 
Bragg, for the defendant. 


*Battis, J. The petitioner was, prior to the 26th day 
of April, 1864, a Lieutenant in the army of the Confederate 


States ; but by an order of that date, he was dropped from 
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the roll as an officer. At the August Term, 1864, of the 
Court of Pleas and Quarter Sessions for the county of Hyde, 
he was elected Register of the county, and was duly quali- 
fied as such by entering into bond and taking the necessary 
‘oaths. Subsequently, to wit: on the 22d of September, 
1864, he was ordered as a conscript by the enrolling officer 
of the county, to report himself without delay to the camp 
of instruction, near Raleigh. The date of enrollment is not 
distinctly specified either in the petition or return, though 
it is strongly to be inferred from the allegations of the pe- 
titioner, that it was prior to his election as Register. That, 
however, I consider as immaterial, because I think that under 
the army regulations he was in the military service asa 
private, as soon as he was dropped from the roll as an officer. 
See Army Regulations. 

It is agreed by the counsel, that a Register of a county is 
a civil officer of the State; and that the Governor had 
claimed the petitioner as an exempt from mi'itary service in 
the army of the Confederate States. 

Upon this statement of facts, it is contended by the coun- 
sel for the petitioner, first, that he is entitled to a discharge 
from custody, upon a just construction of the second para- 
graph*of the 10th seetion of the act of Congress, ratified on 
the 17th day of February, 1864, though he was in the mili- 
tary service when he was elected Register of Hyde county. 
Secondly, if that be so, that after his election and qualifica- 
tion as a civil officer of the State, he became exempt from 
any further service in {the army of the Confederate States, 
because Congress has no power to *restrict the State in the 
selection of any of its citizens, whether in or out of the 
army, to fill any office necessaryjto the action of the govern- 
ment. I differ from the counsel as to the correctness of his 
position, and will proceed to state, as well as I can, the rea- 
sons upon which my opinion is founded: 

1st. In ascertainingJand settling ‘the construction of the 
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military act of February, 1864, it is proper to avail our- 
selves of any light which may be thrown upor the subject 
by any statute, in pari materia, particularly if it were passed. 
about the same time. 1 Black. Com., 60. 

It appears from the act of Congress, approved the 5th 
day of January, 1864, entitled “An act to put an end to 
the exemption from military service of those who have- 
heretofore furnished substitutes,’ that the country was- 
then in very great need of soldiers. The preamble recites 
that—‘ Whereas, in the present circumstances of the 
country, it requires the aid of all who are able to bear 
arms, the Congress of the Confederate States do enact,” 
ke. This most’ pressing want of the Confederate govern- 
ment is, if possible, still more strongly shown in the act 
under consideration. It repeals all former laws which 
granted exemptions, and thus at once sweeps away the 
long list of exempts which may be found in the aet of Oc- 
tober, 1862. It enlarges the ages of conseripts from 18 
and 45 to 17 and 50, thus calling into the field of active 
service boys and old men. It takes from their homes al 
most every person capable of bearing arms, except those 
officers who are necessary to the proper administration of 
the Confederate and State governments, and a few others 
who were deemed necessary to carry on the educational, 
industrial and other indispensable pursuits of the country, 
with the addition of a still fewer number who are re- 
*strained from bearing arms by religious scruples. With 
this most urgent, pressing demand for soldiers for the de- 
fence of the country in its life and death struggle for na- 
tional existence, placed thus prominently before us, have 
we a right to infer that Congress intended, by the exemp- 
tions which it granted in the act of February, 1864, to 
release from further service in the army, any soldier whom 
it had a right to retain there? It seems to me to be ignor- 
ing the whole spirit of the act to suppose so. I cannot 
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come to any such conclusion, unless I find it so declared by 
the express terms of the act. 

So far from finding any express declaration in the act to 
that effect, the terms of exemption may be fully satisfied by 
confining them to the persons filling offices, occupying posi- 
tions or engaged in pursuits, at the time of their enrolment. 
In some cases the persons exempted must have been em- 
ployed in the duties of their office or profession, at the date 
of the act, and could not entitle themselves to an exemp- 
tion by subsequently engaging in such office or profession, 
even prior to the time of their enrolment. This is the case 
with regard to ministers of religion, physicians and school]- 
masters. 

All the farmers of the country are put into the army, ex- 
cept the bonded overseers of fifteen able-bodied field hands, 
and even they, it seems, might have been deprived of the 
benefit of this exemption, had they been enrolled since the 
Ist of February, 1864, but for a special provision in their 
favor. See 4th par. of the i0th sec. of the act of February, 
1864. Looking, then, over the whole act, from the first: 
section to the last, 1 am unable to discover anything, either 
in its language or spirit, which releases or exempts from. 
service, any person already in the army asa soldier. The 
fact that, by another act of Congress, officers *and soldiers: 
in the army may become exempt from further service by 
being elected to certain offices or places of trust, either in 
the State or Confederate government, does not affect the 
present case, which depends, in the view in which I am 
now looking at it, entirely upon the construction of the act. 
of February, 1864. 

2d. The second position taken for the petitioner by his: 
counsel, is a much more important one, affecting as it does 
the relative powers and rights of the Confederate and State 
governments; and I, therefore, approach its discussion with 


much diffidence, particularly as I find that the conclusion. 
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at which I have arrived, is at variance with the opinion en- 
tertained by many of those, for whose learning and ability 
I entertain the highest respect. The difficulties of the case 
arise from the fact, that the same persons are citizens of two 
separate and distinct sovereigns, to both of which they owe 
‘duty and allegiance. If the constitutions, upon which their 
respective governments are based, be rightly construed, and 
rigidly adhered to, there will be little or no danger of their 
‘clashing, or interfering with each other in their respective 
demands of service from the people. In the distribution of 
the powers of sovereignty, it is conceded that the States 
have conferred upon the Confederate government the war 
power, that is, the power to declare war, and to raise and 
‘support armies. It has been held by all the greatest 
‘statesmen and judges of the country, that this power is, 
with a slight exception, unlimited. In aid of this and the 
other powers, vested in the general government, the Con- 
stitution declares, that Congress shall have power “to 
make all laws which shall be necessary and proper” for 
carrying them into execution. See Art. 1, sec. 8, par. 18. 
And it asserts the supremacy of the Confederate States, 
*as to the powers conferred upon the government, by declar- 
ing that “this Constitution, and the laws of the Confederate 
States made in pursuance thereof, shall be the supreme law 
of the land; and the Judges in every State shall be bound 
thereby, anything in the Constitution or laws of any State 
to the contrary, notwithstanding.” Although the war power 
of the Confederate government is thus absolute and unlim- 
ited in terms, and the supremacy of that government over 
the States, with regard to that power, is thus clearly and dis- 
tinctly asserted, it has been decided, and I think rightly de- 
cided, that the Confederate government cannot, in the exercise 
of the war power, destroy the States, by conscribing those of- 
ficers who are necessary to the action of the State governments. 
‘See Burrough v. Peyton, 16 Gratt. 470, decided hy the Su- 
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preme Court of Appeals of Virginia, and recognized as au- 
thority in Johnson v. Mallett, 2 Winst. 13, decided by this. 

Court. Whatever persons filled any office in the State, 

which the Legislature declared to be necessary for the State 

government, when the act of February, 1864, was passed, 

were thereby placed beyond the power of conscription by 

the Confederate government. That government is founded 

upon the State governments as sovereigns, and cannot exist 
‘ without them. The superstructure must fall when its pil- 
lars are taken away or destroyed. 

But the case is reversed when the Confederate govern- 
ment has, in the exercise of its rightful supreme war 
power, conscribed into its service a man who is not an of- 
ficer of the State, and the State is attempting to take him 
out of it, by electing him to an office. The man, as a 
citizen, owed the duty to the general government, which 
it had called upon him to perform, just as much as he 
owed the duty to the State, to accept and discharge the 
*duties, to which he was elected. Here are two obligations 
undoubtedly binding upon the man, but which being in- 
consistent, cannot both be performed at the same time. 
Hlow can this conflict be settled, but by resorting to a prin- 
ciple of potent efficacy both in international and municipal 
law, that priority of possession gives priority of right? This 
would seem to be a just rule, even if the two governments 
were equal in their powers with respect to the subject; and 
it surely cannot operate against that government whose 
power, in that particular, is supreme. 

The State must, in such a case, yield to the prior claim 
of the general government, and select some other iran to: 
fill its office. The argument, that perhaps the State cannot 
find another person out of the army fit for the place, is an- 
swered by the equally probable supposition, that the gene- 
ral government may not be able to procure another fit per- 


son for a soldier. When either supposition shall become 
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certainty, it will be when both governments are on the eve 
of destruction. 

The petitioner, in the present case, is not one of the 
officers of the State who is recognized in its Constitution 
as being essential to the government. If he were so the 
argument in his favor would be much stronger, perhaps 
irresistible. The Constitution declares, in express or 
necessarily implied terms, that there shall be a Governor, 
Judges of the Supreme Court, Justices of the Peace, a 
Sheriff, a Coroner or Coroners and Constables in each 
county ; a Secretary of State and several other officers ; 
also members of both houses of the General Assembly ; 
and it may be that with regard to all these the State 
never surrendered the right to have the offices and places 
tilled by any of her citizens, whether they should be, at 
the time of their election, in the service of the general 
*vovernment or not. This is a question of the highest im- 
portance to both governments, and I will not undertake to 
decide upon it until it becomes necessary, in the perform- 
ance of my judicial duty, to doso. It may also deserve 
more consideration than the subject has yet received, wheth- 
er the Legislature can deprive the State of any of these 
constitutional officers by permitting them to be conscribed, 
as it purports to do as to some of them, by the act of De- 
cember 14th, 1863. See laws of the extra session in Dee., 
1863, ch. 14th. 

My conclusion, upon a full consideration of the whole 
matter, is that the judgment which I rendered in vacation, 
in favor of the petitioner, founded, as I expressed at the 
time, upon the previous case of matter of uss://, 1 Winst. 
463, decided by the Chief Justice, was erroneous, and ought 
to be reversed, with costs; and that the petitioner must be 
remanded to the custody of Major Peter Mallett, command- 
ant of conscripts. 


Man y, J., concurred. 
[#119] 














DECEMBER TERM, 1864. 


as - Bridgman v, Mallett.-2 W. : 





Prarson, C. J , dissenting. It isa maiter of regret that 
the Judges of this Court have not been able to agree upon 
all of the questions to which the general conscription act, 
February 17th, 1864, has given rise. But, the ground was 
antrodden. There were no cases to guide us, and perfect 
concurrence of opinion was hardly to be expected. 

So far, as the opinion delivered by my brother Battle is 
based on the doctrine of necessity, “which knows no law,” 
and the principle that, in respect to individuals, the war 
power uf Congress is unlimited—those questions being set- 
tled by Guilin v. Walton, 1 Winst. 333, it is my duty to con- 
form to that decision. 

*That case did net present the question, whether the war 
power of Congress is also unlimited in respect to the States, 
which is “the point” in this case. 

Johnson v. Mallett, 2 Winst. 13, at the extra term, settles 
the principle that, in respect (o_the States, the war power of 
Congress is limited, and is subject to their reserved right in 
regard to their officers; and on that ground it is decided, 
that a State officer is not liable to conscription. 

It is conceded that this right cannot be impaired by the 
action of Congress; and the difference of opinion is as to 
the extent of the right. Is it confined to the keeping in offices 
persons, who may be in office at a given time? or does it 
extend to the filling of vacancies, which from time to time 
may oecur?’ That is the question. 

The ground on which this right is based is, that the ex- 
istence of a State depends on having such officers as are 
necessary to administer its government and laws. Therefore 
it can not be intended, that in creating the government of 
the Confederate States, it was the design of the States to 
confer a power, by which their existence would be made to 
depend on the will of their creature. 

This is a broad ground, and it embraces as well the right 
to fill vacancies, as the right to keep in office persons who 
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may be in office at a given time; for the former right is 
equally as necessary to the continued existence of a State as 
the latter; and no State can have an independent existence - 
without both. In fact, they are but parts of one and the same 
right. This being so, it follows that neither part can be- 
impaired by the action of Congress; xnd it must be con- 
ceded that the part in relation to filling vacancies is de- 
cidedly impaired, if it be restricted to the election or ap- 
pointment of men who are *over conscript age, exempt as a 
“matter of grace” on the part of Congress. 

Both being necessary, and covered by the same principle, 
I can see no ground to draw a dividing line between the- 
two parts, except to “split the difference ” between the claim 
of the Confederate States and the reserved rights of the: 
States, because of a “ present necessity ” on the idea of “let- 
ting the future take care of itself.” 

To meet this difficulty, a distinction is suggested between: 
the offices named in the Constitution, and offices created by 
the Legislature. This suggestion does not meet the diffi-- 
culty. It was not to be expected that an instrument like- 
the Constitution would enumerate all of the necessary State 
offices, and, therefore, it confers on the Legislature power to- 

create and fill all offices which, in its wisdom, should be- 
deemed necessary ; and there can: be no substantial differ- 

ence between offices named in the Constitution and offices. 
created under its authority, both classes of offices being neces-. 
sary for the proper administration of the government and 

laws of a State —in other words, to preserve its existence ; 

and the power conferred on Congress is subject to the rights - 
of the State in regard to both classes. Indeed, it is decided 

by Johnson v. Mallett, supra, that the part of the right in: 
relation to keeping persons in office, embraces oftices of the 

latter class as well as offices of the former class ; so the only 

question “open” is as to that part of the right in relation 

to filling vacancies. This suggestion, so far from disproving” 
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that part of the right, yields a part of the question and 
makes it more difficult to maintain the other. To make 
the subject clear, take an illustration from the operations 
of war, that being the order of the day: The main work 
in front is carried by Johnson v. Mallett, supra; the work on 
*the right is yielded by this suggestion, whereby the work 
on the left becomes so exposed in front and flank as to be 
no longer tenable. 

Again, it is suggested—“ The two governments should 
act in harmony, and to do so, the government which first- 
exercises a power ought to be allowed to retain all citizens. 
who have been taken into its service.” No one feels a deep- 
er conviction than I do, that in order to preserve harmony, 
each government should be allowed the fullest exercise of 
its rightful powers. But, the suggestion under consideration 
interferes with the exercise of a rightful power of the State, 
and assumes the powers of the two governments in regard 
to this subject to be concurrent. This is a departure from 
the principle settled in Johnson v. Mallett, to wit: That the 
war power of the Confederate States is subservient to the 
reserved right of the States in regard to their officers. In 
my opinion, the proper way to preserve harmony and allow 
“each to move in its appropriate sphere,” is to consider 
Congress as having exercised its powers of conscription, sw)- 
ject to the preferred right of the States; so that, when it be- 
comes necessary for a State to exercise the preferred right, 
the prior action of Congress shall give way and allow the 
election of a State officer to fill a vacancy, to have the effect 
ipso facto of terminating the conscription of the person 
elected; in the same way, and on the same ground, that 
one in the militia or home guard service of a State, as soon 
as he is conscripted, passes into the service of the Confede- 
rate States, because the war power of the State is secondary, 
and the Cenfederate States have the preferred right under 
their war power. (See my opinion, Wood v. Bradshaw, 2 Winst- 
(*122] 











IN THE SUPREME COURT. 





Bridgman v. Mallett.—2 W. 





22, at this term.) The principle may be illustrated by many 
analogies of the law. One will suffice: A sister takes as. 
*heir of her brother—afterwards another brother is born. 
At the common law the estate of the sister terminates, and 
gives place to the right of the brother, under the rule— 
“males are perferred to females.” 

The other point as to the meaning of the act, section 10, 
clause 2, is of minor importance. But I am so unfortunate 
as to differ in respect to that also. I can see nothing in 
this clause to confine its operation to persons who, at. the 
date of the act, filled the offices of Vice President, members 
of Congress, members of the Legislature and other Confed- 
erate and State offices, and to exclude from its operation all 
persons who may afterwards be elected to these offices, if 
they are at the time of their election in the military service of the 
Confederate States. The conscription, by the act, Februrary, 
1864, is general, and applies as well to persons then in ser- 
vice, to keep them in during the war, as to persons not then 
in service. The exemption must have as broad an applica- 
tion as the conscription, unless there be words of restric- 
tion. The only words used are, “shall be exempted,” 
which means “shall be relieved” from the service imposed 
by the conscription. Such being the plain meaning of the 
-words used, it must be taken that Congress so intended, 
and there is no room fer construction. 

If werds at all ambiguous had been used, the rule of 
construction, that the Court may derive aid from other 
statutes én pari materia, or from the preamble to a former 
statute, made for the special purpcse of justifying an act 
which, to many, seemed to be in violation of a contract, 
might have been applicable; and, on the other hand, it 
might have been relevant to have made the suggestions: 
that the exemption in regard to State officers was meant 
to extend to persons in the army, elected to fill vacancies, 
*in deference to the right claimed by the States; that it is 
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unreasonable to suppose it was intended to confine the 
States, in filling all vacancies that might thereafter occur, 
to the election or appointment of men over conscript age; 
and that in regard to members of Congress and other Con- 
federate officers, it would be indecent to suppose that the 
members in at the date of the act, intended to exclude from 
competition with themselves, at future elections for Con- 
gress, all of their fellow-citizens, except men over the age of 
fifty years. 

In my opinion there is no error in the judgment at - 
chambers. 


Per CuriaM. Judgment reversed with costs. Petitioner 
remanded to the custody of Mallett. 


Nore.— Vide Matter of Sowers, 1 Winst. 459. Smith v. Prior, 2 Winst. 
49, overruling Matter of Russell, 1 Winst. 463. 


*MATTHEW JOHNSON v. PETER MALLETT. 
(2 Winst. 135.) 


“Ore who has been enrolled as a conscript, is not exempted from military 
service under the act of 17th February, 1864, by becoming the driver 
of a mail coach. 

(Bridgman v. Mallett cited and approved.) 


This was a writ of certiorari for the purpose of reviewing 
the judgment of the Chief Justice in a writ of habeas corpus, 
sued out by Matthew Johnson and returned before him. 
The Chief Justice discharged the petitioner. 

The facts of the case are stated in the opinion of the 
Court. 


Mazo, tor the petitioner. 
Bragg, for the defendant. 
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Battie, J. Upon the facts agreed it appears that the pe- 
titioner had been enrolled as a private soldier under the act 
of Congress, ratified the 17th February, 1864, prior to the 
time when he became a driver of the mail stage from Mor- 
risville to Pittsboro. The question, then, is, whether a mail 
contractor or driver of a post coach can claim exemption 
from military service, under the act of April 14th, 1863, by 
having become such after his enrolment as a soldier. The 
question arises under the last-mentioned act, because the act 
of February, 1864, expressly declares that nothing therein 
contained shall be construed as a repeal of it. Mail con- 
tractors and stage drivers were not mentioned among the: 
classes of exempts contained in the act of 11th October, 
1862, and the act of April, 1863, was passed, no doubt, to 
supply the omission, The act is in *the following words: 
“The Congress of the Confederate States of America do en- 
act, that the contractors for carrying the mails of the Con- 
federate States shall be exempt from the performance of 
military duty in the armies of the Confederate States, from 
and after the passage of this act, during the time they are 
such contractors: Provided,” &c. Sec. 2—“ That drivers of 
post coaches and hacks for carrying the mails, on all routes 
where the weight of the mail requires that they should be 
carried in coaches or hacks, shall be exempt from military 
service in the armies of the Confederate States, from and 
after the passage of this act, so long as they continue to be 
so employed as drivers: Provided, &c.” For the petitioner it 
is contended that the terms of this act are broad enough to 
embrace his case, whether he was in the army or out of it, 
at the time of his becoming the driver of a stage coach, and 
a decision made by Judge Halyburton, of the District Court 
of the Confederate States, in Virginia, is relied upon in sup- 
port of it. On the other hand, it is insisted by the counsel 
for the defendant, that the act in question was never intended 
to allow a soldier in service to exempt himself therefrom.. 
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by taking a mail contract, or being employed as a driver, 
and he relies upon the decision to that effect made by Judge 
Joynes, of the Circuit Court of Petersburg, in Virginia. 
Adjudiecations made in this State were also referred to by 
the counsel on both sides. 

In this conflict of judicial authority, 1 feel myself at 
liberty te adopt the strong convictions of my own mind as 
to what is the true construction of the act. All the acts of 
Congress called the conscription acts are, it must be con- 
fessed, strong war measures. They can only be sustained, 
in point of authority, upon the unlimited power vested in 
the Confederate government, to declare war, and to raise 
*and support armies ; and in point of policy, they cau only 
he justified upon the pressing exigencies of the country, 
struggling for national existence, with an enemy of vastly 
greater resources in all the means and appliances of war. 
It was with a full knowledge of this condition of the coun- 
try, that the conscription acts of April and September, 
1862, and the exemption act of October, 1862. as well as 
the one, now under consideration, of April, 1863, were 
passed. The manifest object of the conscription acts was to 
all into the military service of the government as many 
persons as possible, without interfering with the necessary 
industrial, educational and other great interests of the 
country; and in favor of those interests the exemptions 
were granted. In making those exemptions, I cannot dis- 
cover in the acts any spirit to extend them beyond the pur- 
pose for which they were allowed. Persons engaged in 
certain pursuits or occupations when the acts were passed, 
were not to be enrolled for military service ; but there is no 
indication of an intention strong enough to show that if 
they were in the army, they were to be permitted to take 
themselves out of it. It is true, as Judge Halyburton says, 
that the words of the act exempting mail contractors and 
post coach drivers, are broad enough to embrace persons in 
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the military service ; but that, I do not think, is the ques- 
tion. The true inquiry is, what did the law makers mean ” 
Did Congress intend to let any person out of the army to 
perform a duty, which could be performed quite as well by 
another person, though not quite so cheaply, while it was re- 
sorting to the extremest measures to bring men into it? It 
must be admitted that the terms of the act may be satisfied 
by applying them solely to persons not enrolled for service 
when they become mail contractors or mail stage drivers, 
and “that construction must be adopted whenever we are 
satisfied that such was the intention of Congress. In the 
case of Bridgman vy. Mallett, 2 Winst. 112, I have stated the 
reasons which have led me to adopt that construction as the 
proper one, upon the act of February 17, 1864, and I think 
they apply with very nearly as much force to the other 
conscription, and their attendant exemption, acts. 

My opinion is, therefore, that the order, made in vaca- 
tion to discharge the petitioner, must be reversed with 
costs, and that he should be remanded to the custody of 
the defendant. 

Per CurtamM.—Order reversed, and order to remand the 
petitioner to the custody of the defendant. 


Nore.— Vide Matter of Sowers, 1 Winst. 459. 


*DAVID L. BRINGLE vy. JOHN A. BRADSHAW. 
(2°Winst. 129.) 
A contractor to carry the mail is a civil officer of the Confederate gov- 
erament, and, therefore, exempted from service in the Home (iuard, 
by the act of the General Assembly at the session of July, 1863, chap. 


10. 


This was a writ of certiorari at the suit of John A. Brad- 


shaw, to bring into this Court for review the judgment of 
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Heath, J., in a writ of habeas corpus sued out by David Le 
Bringle against John A. Bradshaw, an officer of the Home 
Guard. , 
The facts are stated in the opinion of the Court. 
Judge Heath discharged the petitioner from custody. 


Blackmer, for Bringle. 


Barrie, J. The petitioner, who would be otherwise lia- 
ble to perform military service in the Home Guard of the 
State, claims an exemption therefrom, on the ground that. 
he is a contractor with the Confederate government to carry 
the mail over a route more than ten miles long, in the 
county of Cabarrus. 

It is contended for him, first, that he is an officer of the 
Confederate government, and is, as such, expressly ex- 
empted in the act of the called session of the Legislature 
in July, 1863, chap. 10, “an act in relation to the Militia 
and a Guard for Home Defence;” secondly, that if not 
an officer, in the sense of that act, yet he has imposed 
upon him, by his contract with the Confederate govern- 
ment, important public duties which require his personal 
*attention, and which are incompatible with the duty of 
military service in the Home Guard. 

The act establishing a Guard for Ilome Defence, in the 
second section, exempts, among other persons, “the civil 
and military officers of the Confederate government ;” and 
the point raised upon the first ground taken for the peti- 
tioner, is that he is a civil ofticer of that government. What 
is an oftice? It is said to be a place “ where one man hath 
to do with another’s aftairs against his will, and without 
his leave ; and he who is in it is an officer. There is a dif- 
ference between an oflice and an employment; every office 
is an employment; but there are employments which do 


not come under the denomination of offices.” 7 Bac. Abr., 
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279, Offices and Officers,-Letter A. “ Offices are distinguish- 
ed into those which are of a public,and those which are 
of a private, nature; and herein it is said that every man 
is a public officer, who hath any duty concerning the public . 
and he is not the iess a public officer, where his authority 
is confined to narrow limits, because it is the duty of his 
office, and the nature of his duty, which make him a pub- 
lic officer, and not the extent of his authority.” Id. 280. 

Taking this definition of offices and officers to be cor- 
rect, the duty which is devolved upon a contractor to car- 
ry the mail must constitute him a civil officer of the Con- 
federate States. He assumes the performance of certain 
services under the authority of the Confederate govern- 
meat, and he has the exclusive right to perform them, and 
to receive the compensation provided therefor. These ser- 
vices are of a public nature, and though the authority of 
the contractor may be confined to narrow limits, yet the 
services are of great importance to the public. He is, 
therefore, within the express terms of the exemption con- 
*tained in the act concerning the Home Guards. We are, 
therefore, unable to perceive any error in the judgment of 
discharge granted to the petitioner, by his Honor Judge 
Heatu ; and it must be affirmed with costs. 
























Note.—Vide Matter of Sowers 1 Winst. 459. 
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JOSEPH J. COX v. JOHN H. GEE, 
(2 Winst. 131.) 

A soldier actually and rightfully in the army can have no relief by the 

writ of habeas corpus, against any alleged abuse of military authority. 

If he be wrongfully held as a soldier, he is not entitled to a habeas 

corpus, while he is undergoing punishment, or awaiting trial, for a 








military offence. 
Case of Hamilton Graham, 8 Jones 416, cited and approved. 
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This was a writ of certiorari at the suit of Joseph J. Cox, 
directed to Heatu, J., for the purpose of reviewing his judg- 
ment in a writ of habeas corpus, at the suit of Cox against 
Major Gee, commandant of the military post at Salisbury. 
The petition alleged that Cox was detained in prison wrong- 
fully and without any cause. The return of Major Gee 
stated in substance that Cox was a soldier in the army of 
the Confederate States, and that he was held in close prison 
‘by order of theSecretary of War, on *charges of murder and 
larceny, awaiting his trial by a military court. 

Judge Heath dismissed the writ and remanded Cox. 


W. H. Bailey, for the petitioner. 
Bragg, for Major Gee. 


Manty,J. We concur in the judgment pronounced by 
his Honor, Judge Ileath, in this case, and for the reasons 
stated by him. 

With respect to the facts, there is no controversy. The 
petitioner is a soldier in the army of the Confederate States. 
About the first of November, charges were preferred against 
him from some source, entitled, as we presume, to credit, as 
they invoked the action of his superior officers; and he was 
put under arrest and sent, for safe keeping, to the military 
prison in Salisbury, where, soon after his arrival, on 
the 26th of November, he sued out a writ of habeas corpus. 

We are at a loss to conceive any ground upon which the 
application can be based, even with plausibility. A soldier, 
bound to service in the army, when once enrolled and as- 
signed his post of duty, is in military custody,and no longer 
at liberty to go about at will. His greatest freedom from 
restraint, allows him only to move about within certain 
limits in the camp. for misconduct he may be put under 
arrest, and confined to narrower limits, or condemned io 
close confinement. And, [ take it, in any of these posi- 

U [*132] 











IN THE SUPREME COURT. 


Cox v. Gee.—2 W. 





tions he is equally out of the reach of enlargement through 
civil tribunals, until, at least, his term of enlistment expires. 

It would indeed be a prolific source of jurisdiction for 
our Judges, if they could, or are bound to, carry the writ 
*of habeas corpus into the camp, the guard house, and the 
military prison, and inquire into the legality of the re- 
‘straints there enforced. 

Such an interference with the discipline of the army, if 
practicable, would utterly disorganize it. 

Legitimate inquiry in such cases goes only to the extent 
of ascertaining whether the prisoner is rightfully in the 
army. If so, the civil tribunals leave him to the military, 
to be dealt with according to their rules and regulations. 
All the cases which have been before our judiciary, have 
had for their object, simply to inquire whether the peti- 
tioners were rightfully claimed as soldiers. We have no 
precedent, therefore, for proceeding with any such object as 
the one before us. 

Supposing the petitioner to have ground for questioning 
the right to detain him as a soldier, he cannot be heard to 
alo so now. Having waived his right until he is under ar- 
rest for offense, he cannot escape consequences by showing 
on a writ of habeas corpus, that he was not bound to be there. 
This is laid down in Graham’s case, reported in the Appen- 
dix to 8 Jones, at page 416. 

But our case is of a soldier admitted to be in the service, 
and, therefore, with no claim to get out of it, or be released 
from it. He has fallen under censure; he has been impris- 
oned subject to charges; and from this he desires to be re- 
lieved. How? and to whatend? We cannot set him at 
large, we cannot hasten the action of the military tribunals, 
and it would be an unheard-of novelty to order him from 
the guard house to some position in the ranks of the army. 
Such a power involves again a troublesome and mischievous 


jurisdiction. 
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Arrests in the army are made, as we suppose, by orders 
trom headquarters, verbal or written. There is no affidavit 
*and no warrant, other than the order. The person is de- 
tained in such way as may be necessary to keep him safely, 
until a court martial can be organized for trying him. He 
may be removed from one place to another, at the will ef 
the military authority, and all this, we are bound to suppose, 
is in accordance with army regulations. We have no power 
to interfere for any purpose that we are aware of. 

We affirm the judgment of the Court below, and order 
the petitioner to be and remain in custody as before. Pe- 
titioner is also ordered to pay the costs. 


















Note.— Vide matter of Wyrick, 1 Winst. 450. 
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* MILES GOODSON vy. J. D. CALDWELL. 

(2 Winst. 135.) 

A man, who was between the ages of 18 and 45, at the date of the pass-- 
age of the act of 17th February, 1864, and arrives-at the age of 45 be- 
fore he is enrolled, is exempt from service for the war, but is liable to. 
seive in the Senior Reserves. 

(Upchurch v. Scott, cited rnd approved ) 














This was a writ of jalcas corpus, returnable before Suipp,, 
J., and by him adjourned into the Supreme Court. 
The facts are stated in the opinion of the Court. 











Bynum, for the petitioner. 
Bragg, for Caldwell. 









Many, J. Previous to the act of 17th February, 1864, 
entitled “ an act to organize forces to serve for the war,” the: 
petitionor was exempt by reason of his being a blacksmith. 
This exemption being repealed by that act, he became liable: 
to military duty, but was not enrolled until the 2nd of Oc- 
tober. In the meanwhile—that is, between the passage of 
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the act and the enrolment—he reached the age of 45 years. 
The enrolment and arrest are for duty in the army general- 
ty, and not as a senior reserve. 

We have had occasion at this term to declare in several 
cases, (as in that of Upchurch v. Scott, 2 Winst. 137,) that the 
act of 17th February does not, of itself, operate as an enrol- 
ment, something more being required to puta citizen in mili- 
tary service. This being so, it follows that if the citizen, at 
the time he is called for, be not liable to perform the service 
required, he cannot be rightfully enrolled and made to 
serve. 

*The act of Congress divides the army into three parts: 
1. The junior reserves, between the ages of 17 and 18. 2. 
The great body of the army between 18 and 45, as organ- 
ized under the acts of 1862; and,3. The senior reserves, be- 
tween the ages of 45 and 50. Had the petitioner been 
incorporated into the army by enrolment, and ordered into 
camp, When between the ages of 18 and 45, he would have 
been rightfully put in the second division mentioned above, 
and would have been in for the full term prescribed by the 
act of 1862. But inasmuch as he was not ealled for until 
after he had passed the terminus (45) of that division, he 
ought to have been enrolled in the 3d. 

He is entitled to relief, therefore, from his present custo- 
dy, and will stand subject to duty in the corps of senior re- 
SC7PVES, 


Ile is discharged aecordingly, the officer to pay costs. 
ho) ed ? * 


Norr.—Vide Haswell v. Mallett, 2 Winst. 36. 


“WILLIAM G, UPCHURCH vy. 8. W. SCOTT. 
(2 Winst. 137.) 
\ man between the ages of 17 and 50, is exempt from military service 
under the act of Congress of 17th February, 1854, by becoming the 
employe of the editor of a newspaper, at any tim? before enrolment. 
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This was a writ of certiorari at the suit of S. W. Scott, a 
Captain in the militia, directed to Chief Justice Pearson, 
commanding him to certify the proceedings had before him, 
and his judgment, in a writ of habeas corpus at the suit ot 
the plaintiff against the defendant—tried by him in vaca- 
tion. He had adjudged that the petitioner was unlawfully 
in custody, and had discharged him. 

The facts of the case are stated in the opinion of the 
Court. 


Brag, for Scott. 
Mason, for Upchurch. 


Manty, J. The facts, as they appear upon the record re- 
turned into this Court, are, that the petitioner, in the begin- 
ning, furnished a substitute under the act of April, 1862. 
After the passage of the act of the 5th January, 1864, de- 
claring persons no longer exempt by reason of having furn- 
ished substitutes, he became again liable to military service. 
He was not, however, enrolled or ordered into camp until 
the 3rd of May, 1864. In the meanwhile, he had made an 
engagement with the editor of a long established paper in 
the city of Raleigh, and actually entered into his service on 
2nd day of May, 1864. The editor has made a certificate, 
under oath, that *petitioner is a necessary employee in his 
office, as prescribed by the act of 17th February. 

The question is, whether he be exempt. 

The difficulty seems to arise from what we consider a 
misapprehension of the true and proper effect of the act of 
17th Feb., 1864, chap. 65. 

Although in respect to age, it fixes the “ status” of every 
citizen at its passage, as liable or not liable to serve for the war,. 
as they might be within or without the ages prescribed, yet 
it is not per se an enrolment, or mustering into service, so 


as to withdraw men from their pursuits, and deprive them 
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of the liberty of engaging in, or changing them at pleasure, 
although these pursuits might operate as an exemption from 
military duty. 

We can perceive nothing in the policy or language of 
this law, to prevent a citizen after its enactment, though 
subject under it to military duty, from accepting an office, 
or from engaging in any occupation, which interest or in- 
clination might suggest; provided it were done before he 
was actually called inte service by enrolment. Up to 
that time, the Siate had a right to the service of its citi- 
zens, and they had a personal liberty to engage in whatso- 
ever business they might think proper. We are citizens 
of the State, and also of the Confederate States. We owe 
duties to each; and if these duties are inconsistent, both 
cannot be performed. There is no principle by which 
such a conflict can be settled, but that of the maxim, “prior 
est in tempore, potior est in jure.” If one government has 
appropriated a person to its service, by inducting him, in 
the way known to the law, into a place of duty, the other 
must yield its claim. The language of the act is, “from 
and after the passage of this act, all white men, residents 
of the Confederate States, between the ages of 17 and 50, 
*shall be in the military service of the Confederate States, 
for the war.” The terms are admitted to be comprehensive; 
but they must, we think, be interpreted in the modified 
sense of declaring simply, all persons within the ages, to be 
subject to duty when called on. Such seems to be the sense 
in which the government itself has understood them ; for it 
has put into action the official machinery necessary for ac- 
tually enrolling and bringing into camp; and has not re- 
garded the men as subject to military law, until so 
brought in. 

We make no question, because it seems to us plain, that 
the exemption, granted by the act to necessary employees 


in newspaper establishments, was intendel to apply, not 
[*139] 
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only to such as were employed at the time of the passage of 
the act, but to such as might be introduced in their stead, 
or become necessary from time to time in the development 
of the business. 

It will then be seen that, although the petitioner was lia- 
ble, under the act of Congress, to be called at any time into 
active service, yet, inasmuch as he was not so called and 
ordered into camp until after he had become an employee 
in the publication of the newspaper, certified to be neces- 
sary, he is exempt by virtue of the same act of 17th of Feb- 
ruary. There is but a narrow space of time between the 
employment and the enrolment. It is nevertheless, suffi- 
cient to mark his case, and to distinguish it from a case of 
liability to enrolment, and consequent liability to duty. 

The judgment at chambers is affirmed, and the prisoner 
discharged ; the costs to be paid by the officer, Scott. 


Norr.— Vide Smith v. Prior, 2 Winst. 19. 





